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ADVERSE  ACTIONS 

Stanley  Andrzjewski,  et  al.  v. 
Department  of  Labor,  Mine 
Safety  and  Health 
Administration 

PH07528210189 
November  1,  1984 


Appellants'  case  was  before  the  Board 
to  consider  the  validity  of  their 
“emergency”  30-day  furlough  without 
pay. 

On  December  15,  1981,  Congress 
passed  a continuing  resolution  which 
forbade  the  agency  to  obligate  or  spend 
funds  for  its  surface  mining  enforce- 
ment program.  As  a result,  the  agency 
informed  appellants,  by  notice  dated 
December  18,  1981,  that  they  would  be 
furloughed,  effective  January  3,  1982, 
for  a period  not  to  exceed  February  2, 
1982.  The  notice  stated  that  neither  a 
30-day  advance  written  notice  nor  an 
opportunity  for  reply  was  required 
because  the  action  was  taken  under  the 
emergency  furlough  provisions  of 
5 C.F.R.  § 752.404(d)(2). 

Each  appellant  appealed  to  one  of  the 
Board's  regional  offices.  The  resulting 
initial  decisions  differed  significantly. 
Some  presiding  officials  found  that  the 
agency  had  supported  the  underlying 
decision  to  furlough  by  a preponderance 
of  the  evidence;  others  reversed  the 
furloughs,  finding  that  the  agency 
committed  harmful  errors.  Several 
presiding  officials  held  that 
S 752.404(d)(2)  was  invalid  in  that  it  was 
inconsistent  with  § 7513(b)  and  the 
Board’s  holding  in  Cuellar  v.  U.S. 

Postal  Service,  8 MSFB  282  (1981).  Two 
presiding  officials  sustained  the 
furloughs,  finding  that  taking  the 
actions  under  § 752.404(d)(2)  was  proper 
because  the  congressional  action  which 
spurred  the  furloughs  was 
unforeseeable. 

Appellants  and  the  agency  petitioned 
for  review,  and  the  Office  of  Personnel 


Management  (OPM)  and  the  Office  of 
Management  and  Budget  intervened. 

The  Board  noted  that  in  Hastie  v. 
Department  of  Agriculture,  MSPB 
Docket  No.  DA07528210615  (November 
1,  1984)  (see  page  00  of  this  issue,  it  held 
that  § 752.404(d)(2)  was  inconsistent 
with  § 7513(b)  and  that  the  regulation 
was  invalid.  The  Board  explained,  as  it 
had  found  in  Hastie,  that  the 
emergency  furlough  regulation  went 
against  the  Veterans  Preference  Act  of 
1944,  which  provided  furloughed  prefer- 
ence eligible  employees  with  30-day 
advance  notice,  an  opportunity  to  reply, 
and  a written  decision.  The  only 
exception  to  the  provision  for  advance 
notice — the  Board  said — was  the  “crime 
exception." 

In  Hastie  the  Board  noted  that  the 
legislative  history  of  the  Veterans 
Preference  Act  indicated  congressional 
intent  to  limit  the  executive  branch’s 
power  to  regulate  adverse  actions  if 
such  regulation  threatened  the  rights  of 
preference  eligibles  in  the  federal 
service.  The  Board  therefore  concluded 
that  the  Civil  Service  Commission”s 
emergency  furlough  regulation,  issued 
within  months  of  the  Veterans 
Preference  Act,  was  inconsistent  with 
the  act. 

The  Board  also  found  in  Hastie  that 
the  Civil  Service  Reform  Act  of  1978 
and  its  legislative  history  showed 
Congress'  intent  to  reduce  the  30-day 
advance  notice  for  adverse  action  only 
if  the  crime  provision  applied.  The 
Board  determined  that  § 752.404(d)(2) 
exceeded  OPM's  statutory  authority 
since  it  was  inconsitent  with  § 7513(b) 
and  that  it  was  invalid.  The  Board 
concluded  that  since  the  furlough 
actions  in  appellants’  case  were  taken 
under  the  authority  of  an  invalid  regula- 
tion, the  actions  were  not  in  accordance 
with  law.  The  Board  accordingly  either 
reversed  or  affirmed  as  modified  the 
initial  decisions  and  ordered  the  agency 
to  cancel  appellants’  furloughs. 

The  other  appellants  affected  by  the 
Board’s  order  in  this  case  were:  ALVER- 
SON,  Billie  G.;  AMBROSE,  Charles  J.; 


ASH  El  M,  Harold  T.;  BOSTON,  Verne 

E. ;  BOYD,  Sara  F.;  BRANOM,  Henry  S ; 
BRENDLE,  Larry  W.:  BRENDLE, 
Ronald  E.;  BRENNAN,  Darrell; 
BRIGHT,  David  A.;  BRISCOE,  David  L; 
BUGNI,  Joseph  C.:  BULLARD.  Troy; 
BURTCHER,  Robert  E ; BUXTON. 
Robert  S.;  CANFIELD,  I >onald  L.; 
CARTER.  Robert  L.;  CHRISTENSEN, 
Albert  Q.;  CONWAY,  William  A.;  COX, 
Charles  I).;  CRAIG,  Donald  B. 

DATE  Dennis  A.;  DELMONT. 

Charles  R.;  De  VORE.  John  M.: 

DONEY,  Robert  W.;  DRAKE.  Raymond 

F. ;  EARL,  Robert  E.;  EHRHARDT, 
Richard;  ENSMINGER.  Wendell  C.; 
ETXEGOIEN,  Fernando;  EVERETT. 
Robert  L.;  FLEENER,  Rita  R.; 
FLOWERS,  Robert  D.;  FOWLER,  Don- 
ald C.;  FRANTZ,  John  A.;  FREDERICK. 
Elwood  S.;  GADWAY,  Randall  L.; 
GEYMAN,  Leroy  L.;  GILLIAM,  Clyde 
H.;  GILREATH,  David  S.;  GIOVAN- 
NINI,  Earl;  GRUBB,  Billy  J. 

HAKEMAN,  Joan;  HARE,  Kenneth 

G. ;  HARJU,  Jacob  R.;  HEATER. 

Dennis  A.;  HENSON,  Bill  I).;  HILL, 

Thel  D.;  HOPKINS,  Ralph;  HORNING. 
Dean  A.;  ISBELL,  Charles  W.; 

J ELLISON,  Edward  A.;  JOHNSTON. 
Donna  C.;  JONES,  Oneth  L.; 

JOWINCO,  Tauno  J.;  KERBER.  Arnold 
P.;  KETTLEKAMP,  Gary;  KILLIAN, 
Ezra  I.;  KIRK,  Stephen  R.;  KOSNICK. 
Howard  I.;  KROEBEL.  E.K.;  LAMICA, 
Linda  A.^LANDUYT,  Margie  I.; 
LAVALLE,  Norman  A.;  LAZAROW, 
Elizabeth;  LIDDEKE,  Carl  W. 

MAINPRIZE.  George  A.;  MARTIN, 
Sam  A.;  MASTERS,  Terry  P.; 
McCLINTOCK,  Roger  F.;  McGINN, 
Walter  T.;  MESU,  Ronald  M.; 
MILLARD.  Norman  W.;  MONTOYA, 
Ernesto;  MORGAN,  Charles;  MOYER, 
Stephen  J.,  Jr.;  NEWLIN,  George  L.; 
NICHOLS,  Elmer;  NOVINGER. 

William  C.;  OGDEN,  Richard  J.; 
OSBORN,  Harvey  M. 

PARHOLA,  William;  PAPMELEY. 
Leroy  F.;  PATTERSON,  John  S.; 
PEATON,  Charles  E.;  PECK,  John  W.; 
PEDROZA,  Steven  B.;  PELTON,  Gary 
L.;  PERRON,  John  J.;  PFAFF,  John  W.; 
PLATERO.  Manuel  E.; 
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POLKINGHORNE,  Robert  L.; 
PROMUTICO,  Frank  J.,  Sr.;  RACOLA, 
Charlie  A.;  RAMOS,  David; 
REZSNYAK,  Thomas  R.;  RINES, 
Charles  E.;  SANCHEZ,  Joe;  SAWYER, 
Marlys  L.;  SCHOFILL,  Mary  H.; 
SEARS,  John  J.;  SEYMOUR,  Marion  E. 

SIMPSON,  Ronald;  SLENTZ,  Charles 
M.;  SMEE,  Everest;  SMITH,  Carl  L.; 
SMITH,  Millard  F.;  SOLANO,  Mario 
M„  Jr,;  SPOHN,  Carl  F.;  STAPLETON, 
Charles  E.;  SYNHORST,  Wilber; 
THEISEN,  Donald;  THOMAS,  Verl,  C.; 
TOSCANO,  Arthur  J.;  UNDERWOOD, 
Bohbv  A.;  WESTON,  Raymond  C.; 
WHITE,  Randall  G.;  WHITE,  Richard; 
WILKIE.  William  L.;  WOJTASIK, 
Carolyn  F.;  ZUKOWSKI,  Alex. 


Anita  Berry  v.  Veterans 
Administration 

CH07528410321 
November  28,  1984 

The  agency  removed  appellant  for 
being  absent  without  leave  (AWOL) 
from  August  24,  1982  through 
November  9,  1983.  Appellant  appealed 
to  the  Board’s  regional  office. 

Finding  that  the  agency  failed  to 
prove,  by  preponderant  evidence,  that  it 
properly  denied  appellant’s  leave,  the 
presiding  official  reversed  the  agency’s 
action.  He  stated  that  the  agency 
should  have  told  appellant  that  the 
evidence  she  submitted  was  insufficient 
to  excuse  her  absences  and  should  have 
referred  her  to  the  Employee  Assistance 
Program  because  of  her  emotional 
problems.  In  a petition  for  review,  the 
agency  argued  that  it  did  support  its 
action  by  a preponderance  of  the 
evidence.  The  Board  agreed. 

The  Board  noted  that  appellant  was 
in  a leave  without  pay  (LWOP)  status 
and  stated  that  authorizing  LWOP  was 
a matter  of  administrative  discretion, 
not  something  that  an  employee  could 
demand  as  a matter  of  right.  Noting 
that  appellant  was  absent  for  almost  15 
months  and  that  she  only  contacted  the 
agency  once  during  that  time,  the  Board 
stated  that  the  agency  did  not  abuse  its 
discretion  by  refusing  to  grant 
appellant  LWOP.  Although  appellant 
presented  a letter,  dated  November  21, 
1983,  from  her  doctor  stating  that  she 
had  been  ill  for  part  of  her  absence,  the 
Board  did  not  find  that  such  evidence 
showed  that  the  agency  abused  its 
discretion  in  denying  appellant 
approved  leave. 

The  Board  also  found  that  the 
agency's  policies  did  not  require  it  to 
grant  LWOP.  According  to  the  agency’s 
Employee  Assistance  Program,  the 


agency’s  policy  was  to  grant  LWOP  to 
allow  employees  to  receive  treatment  or 
rehabilitation  for  emotional  problems. 
The  Board,  however,  found  that  the 
policy  did  not  apply  to  appellant’s 
absence  before  her  return  to  work  on 
November  22,  1983  because  appellant 
did  not  show  that  she  was  being  treated 
for  emotional  problem  during  that  time. 

The  letter  from  appellant’s  doctor 
indicated  that  appellant  was  ill  and 
unable  to  work  from  August  1982  to 
January  1983  because  of  an 
unidentifiable  virus  infection.  The  only 
mention  of  appellant’s  mental  condition 
was  the  statement  that  she  suffered 
“frequent  bouts  of  malaise.”  A letter 
from  a mental  health  center  indicated 
only  that  appellant  was  scheduled  to 
see  a doctor — not  that  she  was  being 
treated  for  emotional  problems. 
Therefore,  the  Board  determined  that 
the  presiding  official  was  wrong  to  find 
that  the  agency  should  have  granted 
appellant  approved  leave  for  her 
absences  before  she  returned  to  work. 
Regardless  of  this  finding,  the  Board 
stated  that  it  would  not  sustain  the 
agency’s  action  if  appellant  proved  that 
the  agency  committed  harmful 
procedural  error  in  removing  her. 

In  discussing  whether  the  agency 
should  have  referred  appellant  to  the 
Employee  Assistance  Program,  the 
Board  cited  Gilliam  v.  Department  of 
Commerce,  6 MSPB  59  (1981).  In 
Gilliam,  the  Board  held  that  the  agency 
was  obligated  to  offer  rehabilitative 
assistance  to  the  employee  because  it 
knew  of  his  problem  before  the  removal 
and  the  employee  had  shown  that  the 
agency  probably  would  not  have 
removed  him  if  it  had  adhered  to  the 
policy  established  by  the  Employee 
Assistance  Program. 

The  Board  found  that  its  holding  in 
Gilliam  also  applied  in  appellant’s  case. 
It  noted  that  appellant  presented 
evidence  to  show  that  she  was  seeing  a 
therapist  and  requested  to  be  admitted 
to  the  Employee  Assistance  Program 
before  the  effective  date  of  her  removal. 
The  Board  therefore  affirmed  the  initial 
decision  as  modified  and  ordered  the 
agency  to  cancel  appellant’s  removal. 


Gerald  P.  Gragg  v. 

Department  of  the  Air 
Force 

DA07528310484 
November  20,  1984 

Appellant  was  removed  from  his 
position  of  equipment  cleaner  for  failing 
to  follow  a direction  from  his  supervisor. 


On  appeal,  the  presiding  official 
sustained  the  removal,  and  appellant 
then  petitioned  for  review. 

The  Board  first  discussed  a previous 
appeal  of  appellant’s.  According  to  the 
record,  in  December  1978  the  agency 
issued  a directive  requiring  a worker’s 
facial  hair  to  be  either  trimmed  or 
shaved.  That  directive  was  agreed  upon 
by  the  agency  and  the  union.  Appellant 
was  removed,  however,  based  on  his 
failure  to  follow  a subsequent  agency 
order — issued  in  April  1980— requiring 
employees  to  be  clean  shaven  where 
their  respirator  pieces  met  their  faces. 

In  May  1982,  the  Federal  Labor 
Relations  Authority  (FLRA)  found  that 
in  changing  the  shaving  policy  without 
first  giving  the  union  a chance  to 
negotiate,  the  agency  committed  an 
unfair  labor  practice.  FLRA  therefore 
ordered  the  agency  to  revoke  the  policy. 

Meanwhile,  appellant  appealed  his 
removal,  and  the  Board  found  that  the 
agency  had  established  good  reason  for 
changing  the  shaving  policy — safety 
factors.  The  Board  pointed  out  that 
rather  than  disobey  the  order,  appellant 
should  have  obeyed  it  and  then  filed  a 
grievance.  Nevertheless,  the  Board 
found  that  removal  was  too  harsh  in 
appellant’s  case  and  stated  that  a 30-day 
suspension  was  the  maximum 
reasonable  penalty. 

When  appellant  returned  to  work,  he 
still  refused  to  comply  with  the  shaving 
order.  Again,  the  agency  removed  him, 
he  appealed  to  the  regional  office,  and 
the  presiding  official  sustained  the 
removal. 

The  presiding  official  noted  that  in 
June  1982,  the  FLRA  decision  was 
superseded  by  a new  master  agreement. 
She  found  that  because  of  these 
subsequent  changes,  FLRA’s  decision 
did  not  dispose  of  the  matter  of  whether 
the  revised  shaving  policy  constituted 
an  unfair  labor  practice. 

Appellant  petitioned  for  review, 
arguing  that  the  presiding  official 
should  have  found  that  his  removal — 
which  had  been  based  on  failure  to 
follow  an  order  which  FLRA  found  to  be 
unlawful — did  not  promote  the  efficiency 
of  the  service.  Also,  FLRA  petitioned  for 
enforcement  of  its  order  against  the 
agency. 

The  Board  considered  the  decision  of 
the  District  of  Columbia  Circuit  Court  in 
FLRA’s  case  against  the  agency.  The 
agency  contended  that  it  had  complied 
with  the  FLRA  order  by  negotiating  the 
terms  of  the  1982  master  agreement.  The 
court,  however,  found  that  the  master 
agreement  did  not  show  that  the  agency 
had  bargained  on  the  facial  hair  policy, 
as  FLRA  had  required,  and  that  the 
agencv  did  not  show  that  it  had 
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complied  with  the  remedial  provisions  of 
the  FLRA  order. 

The  Board  disagreed  with  the 
presiding  official's  finding  that  the 
validity  of  the  revised  shaving  policy 
was  immaterial  to  resolving  appellant’s 
case.  The  Board  noted  that  although 
appellant  was  charged  with  “failure  to 
comply  with  a proper  directive  of  [his] 
supervisor,”  the  shaving  policy  was  not 
proper  but  unlawful  and  invalid. 

The  Board  pointed  out  that  appellant’s 
case  was  different  from  others  where 
employees  were  charged  with 
insubordination  for  refusing  to  follow  a 
directive  which  they  believed  was 
improper.  The  Board  noted  that  in 
appellant's  case,  the  agency’s  order  was 
in  direct  contravention  of  FLRA’s  order 
to  the  agency — sustained  by  the  court — 
not  to  impose  the  new  shaving  policy 
before  giving  the  union  a chance  to 
bargain  on  the  matter.  The  Board 
therefore  reversed  the  initial  decision 
and  ordered  the  agency  to  cancel 
appellant's  removal. 

Evert  L.  Hastie  and  David  P. 
Lowe  v.  Department  of 
Agriculture,  Federal  Grain 
Inspection  Service 

DA07528210615  and 
DA07528210616 
November  1, 1984 

When  appellants  were  furloughed  for  a 
period  not  to  exceed  30  days,  they 
appealed  to  the  Board’s  regional  office. 
Appellants  argued  that  the  actions  were 
improper  because  the  agency  failed  to 
give  them  30  days  advance  notice,  as 
required  by  5 U.S.C.  § 7513(b). 

The  agency  asserted  that  it  propertly 
took  the  furlough  actions  under  the 
emergency  furlough  regulation, 

§ 752.404(d)(2).  Such  regulation  stated 
that  advance  written  notice  and  an 
opportunity  to  answer  were  not 
necessary  for  a furlough  caused  by 
unforeseeable  circumstance,  including 
breakdowns  in  equipment,  acts  of  God, 
or  emergencies  requiring  that  activities 
be  immediately  curtailed.  The  agency 
pointed  out  that  it  furloughed  appellants 
because  the  grain  elevator  where  they 
worked  went  on  strike,  and  appellants’ 
service  were  not  needed. 

The  presiding  official  reversed  the 
furlough  acions,  finding  that  the 
emergency  furlough  exception  in 
§ 752.404(d)(2)  was  inconsistent  with 
§ 7513(b)(1).  The  presiding  official  found 
that  the  Board's  decision  in  Cuellar  v. 

U S.  Postal  Service.  8 MSPB  282  ( 1981 ), 
applied  in  appellants’  case.  Cuellar 
authorized  agencies  to  take  suspension 


actions  without  notice  if  retaining  an 
employee  was  hazardous  or  could 
generate  adverse  publicity.  In  Cuellar , 
the  Board  held  that  in  passing  the  Civil 
Service  Reform  Act  of  1978,  Congress  * 
had  maintained  the  crime  exception  in 
5 U.S.C.  § 7513(b)(1)  as  the  only 
exception  to  the  30-day  advance  notice 
requirement  and  that  nothing  in  § 7514 
authorized  the  Office  of  Personnel 
Management  (OPM)  to  add  further 
exceptions. 

The  presiding  official  concluded  that 
the  actions  in  appellants'  case  were 
taken  under  an  invalid  regulation  and 
were  therefore  not  in  accordance  with 
law.  The  agency  petitioned  for  review. 
OPM  did  not  intervene  in  appellants' 
case.  However,  since  OPM  had 
intervened  in  cases  involving  the  same 
issue,  the  Board  decided  to  consider 
OPM's  contentions  regarding  the 
validity  of  the  emergency  furlough 
regulation. 

The  Board  discussed  the  history  of  the 
emergency  furlough  regulation  before 
the  Civil  Service  Reform  Act,  addressing 
the  Veterans  Preference  Act  of  1944.  The 
Board  noted  that  section  14  of  that  act 
provided  that  preference  eligibles  who 
were  furloughed  without  pay  were 
entitled  to  30-day  advance  notice,  an 
opportunity  to  reply,  and  a written 
decision.  The  Board  added  that  the  only 
exception  the  Veterans  Preference  Act 
provided  to  the  advance  notice  require- 
ment was  the  crime  exception,  based  on 
a “reasonable  cause  to  believe  the 
employee  to  be  guilty  of  a crime  for 
which  a sentence  of  imprisonment  can 
be  imposed.” 

The  Board  also  discussed  regulations 
governing  adverse  actions  and 
reductions  in  force — issued  shortly  after 
the  Veterans  Preference  Act — which 
included  an  emergency  furlough 
regulation  which  was  substantially  the 
same  as  the  emergency  furlough 
regulation  at  issue  in  appellants’  case. 
The  Board  pointed  out,  however,  that  the 
validity  of  the  1944  emergency  furlough 
regulation  was  questionable  and  incon- 
sistent with  the  Veterans  Preference 
Act’s  requirements  for  notice  and  reply 
rights  for  all  furlough  actions. 

The  Board  considered  the  contentions 
of  the  agency  and  OPM  that,  in  passing 
the  Reform  Act,  Congress  knew  of  the 
emergency  furlough  regulation  and 
intended  to  keep  it  intact  and  that  the 
Board’s  ruling  in  Cuellar  was  not 
applicable.  The  agency  and  OPM 
specifically  argued  that  Congress  failed 
to  disapprove  of  the  emergency  furlough 
regulation.  The  Board,  however,  gave 
suh  argument  little  weight,  noting  that 
“such  inaction  is  a far  cry  from 
approval.” 


OPM  contended  that  ( Congress 
intended  to  require  notice  and  reply 
rights  only  lor  “truly  adverse”  actions,  a 
category  which  excluded  furloughs 
because  furloughs  were  caused  bv  lack  of 
work  or  funds,  not  by  misconduct 
requiring  disciplinary  action.  The  Board 
agreed  that  furloughs  taken  under?)  7513 
were  “a  hybrid  kind  of  action  in  that 
they  have  a Rib -like  basis  and  are  never- 
theless subject  to  adverse  action 
procedures."  The  Board  stated,  however, 
that  there  was  no  basis  for  disregarding 
statutory  provisions  which  clearly  define 
furloughs  as  adverse  actions  requiring 
notice. 

OPM  and  the  agency  also  challenged 
the  purpose  of  advance  notice,  since 
furloughs  stem  from  emergencies.  The 
Board  disagreed,  noting  that  providing 
notice  before  furloughing  was  a way  “to 
allocate  the  risks  of  adverse  financial 
consequences  between  the  employee  and 
the  agency."  That  is,  the  agency  would 
continue  to  pay  the  employee  during  the 
30-day  notice  period  and  the  employee 
would  bear  the  consequences  of  a non- 
pay status  while  on  furlough.  The  Board 
added  that  the  notice  provision  protected 
against  unfair  surprise  and  safeguarded 
against  arbitrary  action. 

The  agency  further  argued  that 
advance  notice  was  inconsistent  with 
the  merit  principle  providing  that  the 
federal  workforce  should  be  used 
efficiently.  The  Board  pointed  out  that 
had  Congress  believed  that  the  notice 
provision  was  inefficient.  Congress 
could  have  created  another  exception 
(other  than  the  crime  exception)  to  the 
notice  and  reply  requirements  or  could 
have  made  furlough  and  RIF  actions 
subject  to  Chapter  35,  thus  eliminating 
the  statutory  need  for  notice. 

Finally,  the  agency  and  OPM  asserted 
that  in  construing  congressional  intent 
regarding  furloughs,  the  Board  should 
give  substantial  weight  to  previous  civil 
service  policy.  The  Board  noted  that  the 
dispositiye  issue  m appellants'  case  was 
whether  Congress  intended  to  authorize 
OPM  to  create  an  emergency  furlough 
exception  to  the  advance  notice 
requirement  in  § 7513  (in  addition  to  the 
one  specified  exception).  The  Board 
therefore  found  that  since  Congress  made 
no  reference  to  previous  civil  service 
regulations  and  policies,  the  Board  could 
not  agree  that  Congress  intended  to 
adopt  the  pre-existing  emergency 
furlough  regulation. 

The  Board  therefore  held  that 
§ 752.404(d)(2)  exceeded  OPM's 
regulatory  authority  in  that  it  was 
clearly  inconsistent  with  § 7513(b)  and 
was  therefore  invalid.  It  found  that  the 
furlough  actions  in  appellants’  case — 
imposed  under  the  authority  of  an 
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invalid  regulation — were  not  in 
accordance  with  law.  The  Board 
affirmed  the  initial  decisions  as  modified 
and  reversed  the  agency’s  actions. 

James  Jamison  v.  U.S.  Postal 
Service 

DA07528310372 
November  15, 1984 

The  agency  charged  appellant,  a 
distribution  clerk,  with  leaving  his  work- 
site without  permission  and  fighting 
while  on  duty.  Appellant  appealed  to  the 
Board’s  regional  office,  but  the  presiding 
official  sustained  the  agency’s  action, 
finding  that  the  removal  penalty  was 
fair.  The  presiding  official  also  found 
that  appellant  failed  to  establish,  as  he 
had  alleged,  that  he  was  discriminated 
against  because  he  was  black. 

Appellant  then  petitioned  for  review, 
offering  “new  and  material”  evidence 
regarding  his  discrimination  claim.  The 
information  indicated  that  a white 
employee  who  had  assaulted  a private 
citizen  on  agency  premises  had  been 
retained  rather  than  removed.  In 
response  the  agency  stated  that  the 
incident  involving  the  white  employee 
was  different  in  that  the  fight  did  not 
occur  on  official  time.  The  agency  added 
that  the  incident  was  minor  because  the 
person  assaulted  was  not  a postal 
employee. 

The  Board  noted  that  the  only  reason 
given  for  the  disparity  of  the  penalties 
was  the  agency’s  inference  that  the 
incident  involving  the  white  employee 
was  less  serious.  The  Board  stated  that 
such  distinction  was  not  supported  by 
the  record. 

According  to  the  record,  when  a 
serious  difference  arose  between 
appellant  and  another  black  employee, 
they  mutually  agreed  that  rather  than 
causing  a disruption  at  their 
.work  stations,  they  would  go  out  to  the 
parking  lot  to  fight.  The  fight  com- 
menced, but  a supervisor  ordered  the  two 
men  to  stop,  and  they  complied.  Both 
employees  cooperated  when  questioned 
by  superiors;  they  subsequently  stated 
that  they  had  resolved  their  differences 
and  would  not  fight  again.  Both 
employees  were  removed. 

The  Board  compared  the  incident 
involving  the  white  employee.  The 
record  revealed  that  a visitor  to  the 
facility,  Mr.  Tan,  came  to  see  his  wife,  a 
snack  bar  employee.  The  white  employee 
slapped  Mr.  Tan  and  had  to  be  forcefully 
restrained  from  continuing  the  assault. 
Mr.  Tan  threatened  to  file  charges, 
claiming  that  the  incident  was  the  second 
such  confrontation.  The  U.S.  Attorney 
later  considered  the  matter  and  found 


that  the  government  was  not  liable;  he 
did,  however,  suggest  that  disciplinary 
action  be  taken.  The  white  employee  was 
suspended  for  seven  days. 

The  Board  found  that  the  situation 
involving  the  white  employee  could  not 
be  characterized  as  less  serious  and  that 
the  agency  failed  to  give  a reasonable 
explanation  as  to  why  appellant  was 
treated  differently  than  the  white 
employee.  The  Board  pointed  out  that 
the  white  employee  had  disrupted  the 
workplace,  had  to  be  restrained,  and 
placed  the  agency  in  a potentially  liable 
situation. 

Appellant  also  cited  other  cases  in 
which  white  employees  involved  in 
fights  were  not  removed.  He  noted  that 
only  one  confrontation— which  involved 
a black  employee — resulted  in  any 
disciplinary  action.  Pointing  out  that  all 
of  these  other  incidents  occurred  at  the 
worksite  and  thus  caused  disruption,  the 
Board  found  no  basis  for  the  agency’s 
claim  that  the  incidents  were  minor. 
Moreover,  it  disagreed  with  the  agency’s 
contention  that  a shoving  match  was 
less  serious  than  a round  of  fisticuffs. 

The  Board  concluded  that  the 
appellant’s  removal  constituted  dis- 
parate treatment.  Citing  appellant’s  10 
years  of  service,  his  potential  for 
rehabilitation  as  evidenced  by  his 
cooperation  in  the  investigation  of  the 
fight,  and  the  lesser  penalties  imposed 
by  the  agency  for  similar  conduct,  the 
Board  determined  that  the  maximum 
reasonable  penalty  in  appellant's  case 
would  be  a 30-day  suspension.  Therefore, 
the  Board  affirmed  as  modified  the 
initial  decision  and  ordered  the  agency 
to  cancel  the  removal  and  substitute 
a suspension. 


James  R.  Lappin  v. 

Department  of  Justice 

SF075280901 12REM 
November  6, 1984 

The  agency  removed  appellant,  a 
deputy  U.S.  marshal,  and  appellant 
appealed  to  the  Board’s  regional  office. 
The  presiding  official  sustained  only  two 
of  the  agency’s  four  charges — use  of 
position  for  personal  gain  and  endanger- 
ing the  safety  of  others— but  nonetheless 
found  that  appellant’s  removal  was 
warranted.  Appellant  then  petitioned  for 
review. 

Regarding  the  first  sustained  charge, 
appellant  testified  that  he  entered  into 
business  ventures  with  protected 
witnesses.  Pointing  out  that  the  presid- 
ing official  determined  that  appellant 
had  not  profited  financially  from  any  of 
these  business  arrangements,  appellant 
argued  that  the  charge  regarding  use  of 


position  for  personal  gain  should  not 
have  been  sustained. 

The  Board  disagreed  with  appellant's 
argument,  stating  that  the  charge  could 
be  sustained  without  a specific  finding 
that  appellant  profited  financially.  The 
Board  explained  that  the  thrust  of  the 
charge  was  not  that  appellant  gained 
financially  from  business  relationships 
with  protected  witnesses  but  that  he 
improperly  entered  into  such  relation- 
ships for  personal  gain.  The  Board 
pointed  out  that  the  presiding  official 
actually  found  that  just  because  appel- 
lant “realized  no  money  from  the 
ventures  does  not  negate  the  intent  to  do 
so,  and  . . . had  things  worked  out  differ- 
ently, appellant  would  have  gained 
financially  from  the  arrangement  with 
[a  protected  witness].” 

The  Board  also  found  that  the 
presiding  official  properly  sustained  the 
charge  of  endangering  the  safety  of 
others.  According  to  the  record, 
appellant  introduced  protected  witnesses 
to  each  other,  allowed  them  to  socialize, 
assisted  them  in  traveling  into  “danger 
areas,”  and— in  one  case — left  a gun  in  a 
truck  he  loaned  to  a witness.  The  Board 
stated  that  “appellant’s  conduct  upon 
which  this  charge  is  based  runs  counter 
to  the  very  purpose  of  the  witness 
protection  program.” 

Citing  Douglas  v.  Veterans  Adminis- 
tration, 5 MSPB  313  (1981),  the  Board 
agreed  with  the  presiding  official  that 
the  removal  penalty  was  fair,  even 
though  two  of  the  original  four  charges 
were  not  sustained.  The  Board  pointed 
out  that  appellant  had  duties  involving 
the  relocation  of  witnesses — persons 
whose  lives  were  in  danger.  The  Board 
stated  that  appellant  needlessly  exposed 
the  witnesses  to  danger  by  introducing 
witnesses  to  each  other  and  by  allowing 
them  to  return  to  “danger  areas.” 
Further,  he  jeopardized  the  witnesses' 
trust  and  the  public  trust  by  attempting 
to  enter  into  business  ventures  with  the 
witnesses.  The  Board  therefore  denied 
the  petition  for  review. 


William  C.  Nevels  v.  U.S. 

Postal  Service 

CH07528210106 
November  6, 1984 

Appellant,  a city  carrier,  was  removed 
for  falsifying  his  employment  applica- 
tion. The  agency  charged  that  appel- 
lant's claim  that  he  had  never  been  con- 
victed of  an  offense  against  the  law  was 
false. 

Appellant  contended  that  he  had  mis- 
understood the  word  “convicted”  and 
assumed  that  “convicted”  meant  that  a 
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person  served  a prison  term.  Appellant 
also  argued  that  removal  was  a 
disparate  penalty  because  another 
employee  who  was  charged  similarly 
received  only  a 14-day  suspension. 

Considering  the  appellant’s  appeal  to 
the  Board’s  regional  office,  the  presiding 
official  found  the  charges  supported  by 
preponderant  evidence  and  found  the 
removal  penalty  to  be  fair.  Considering 
appellant’s  claim  of  disparate  treatment, 
the  presiding  official  found  that  the 
other  employee’s  failure  to  report  a court 
martial  and  a conviction,  both  of  which 
occurred  many  years  before  the 
employee  filed  his  application,  did  not 
necessarily  show  intent  to  conceal  a 
criminal  record.  Noting  that  the  other 
employee  did  reveal  a second  conviction 
on  his  application— “thereby  exposing 
himself  and  his  record  to  the  scrutiny  of 
the  agency  before  employment" — the  pre- 
siding official  found  the  case  different 
enough  to  discount  appellant’s  claim  of 
disparate  treatment. 

Appellant  petitioned  for  review, 
challenging  the  presiding  official’s 
finding  that  there  was  no  disparate 
treatment.  The  Board  pointed  out  that 
the  other  employee  received  a lesser 
penalty  as  a result  of  a grievance  settle- 
ment. The  Board  stated  that  despite  the 
lack  of  evidence  to  show  that  the  agency 
had  a legitimate  reason  for  treating  the 
two  employees  differently,  to  require 
such  an  explanation  from  the  agency  in 
order  to  discount  the  disparate  treatment 
claim  under  Bivens  v.  Tennessee  Valley 
Authority,  8 MSPB  139(1983),  would 
have  a chilling  effect  on  such  settlement 
agreements  favored  by  the  courts  and 
the  Board.  The  Board  noted  that  without 
that  comparison,  the  record  contained 
no  evidence  to  support  a finding  of 
disparate  treatment. 

The  Board  affirmed  the  initial 
decision  as  modified  and  sustained 
appellant’s  removal. 

Iris  R.  Pake  v.  Department  of 
the  Navy 

AT07528310148 
November  20, 1984 

Appellant  petitioned  the  Board  for 
review  after  receiving  an  initial  decision 
which  upheld  the  agency’s  removal 
action.  The  presiding  official  found  for 
the  agency  on  an  absenteeism  charge, 
but  did  not  do  so  on  a charge  of 
appellant's  inability  to  do  the  job.  The 
presiding  official  also  rejected 
appellant’s  claims  that  she  was  a 
victiom  of  handicap  discrimination  and 
that  the  agency  should  have  filed  for 
disability  retirement  for  her  before 
removing  her. 


The  Board  looked  at  appellant’s  record 
of  excessive  absences — many  covered  by 
sick  leave,  annual  leave,  approved  leave 
without  pay,  and  continuation  of  pay — 
and  noted  that,  generally,  an  agency 
cannot  penalize  an  employee’s  use  of 
approved  leave  by  bringing  an  adverse 
action,  but  that  many  of  appellant’s 
absences  were  unapproved  leave  without 
pay.  The  Board  has  held  that  unauthor- 
ized abscence  from  duty  can  be  grounds 
for  removal.  IJesiderio  v.  U.S.  Depart 
ment  of  the  Navy,  4 MSPB  171  (1980). 

Further,  the  record  showed  that  well 
before  her  removal,  the  agency 
counseled  appellant,  warned  her,  gave 
her  opportunity  to  improve,  and  took 
steps  to  make  it  easier  for  her  to  report 
for  duty. 

As  to  appellant’s  discrimination  con- 
tention, the  Board  said  that  appellant 
had  not  shown  she  was  handicapped, 
according  to  the  definition  in  29  C.F.R. 

§ 1613.702,  nor  established  any  agency 
failure  to  accommodate  a known 
handicap.  Also,  the  record  did  not  show 
that  appellant  was  unable  to  perform 
and  the  agency  was  not  obligated  to 
make  a disability  retirement  application 
for  her.  Since  appellant  was  on  notice 
that  she  must  improve  her  attendance 
record,  and  did  not  improve,  the  Board 
said  she  failed  to  properly  fulfill  her 
obligations  as  an  employee,  and  that  the 
agency  justifiably  removed  her.  It 
denied  appellant’s  petition  for  review. 

Ronald  L.  Pronechen  v. 
Department  of  Justice, 
Federal  Prison  System 

SF0752831 1036 
November  28, 1984 

Appellant,  an  electrical  foreman, 
informed  his  employing  agency,  the 
Department  of  Justice,  that  he  had  been 
tentatively  selected  for  a patrol  officer 
position  with  the  U.S.  Customs  Service. 
Because  appellant  occupied  a critical 
position,  the  employing  agency  hired  a 
replacement  for  him.  The  Customs 
Service  informed  the  employing  agency 
that  appellant  would  begin  employment 
on  September  4,  1984.  Appellant  then 
left  the  employing  agency  on  August  24, 
taking  annual  leave  until  he  reported  for 
the  new  job.  The  Customs  Service  sub- 
sequently decided  not  to  hire  appellant. 

Appellant  then  asked  to  be  reinstated 
in  the  electrical  foreman  job.  The 
employing  agency  declined  to  do  so  but 
offered  appellant  another  position  at  a 
lower  grade.  Appellant  accepted  the 
other  position  but  appealed  to  the 
Board’s  regional  office,  claiming  that  his 
assignment  to  the  lower-graded  position 


constituted  a demotion  which  was  an 
adverse  action. 

The  presiding  official  found  that  the 
agency  had  acted  prematurely  in  filling 
appellant’s  position  because  appellant’s 
resignation  had  never  become  uncondi- 
tional. She  also  found  that  appellant 
was  coerced  into  accepting  the  lower- 
graded  position  and  that  the  agency’s 
action  constituted  an  adverse  action. 

The  presiding  official  held  that  by 
taking  an  adverse  action  against  appel- 
lant without  affording  him  appropriate 
procedures,  the  agency  committed 
harmful  error.  The  agency  petitioned  for 
review. 

The  Board  noted  that  on  August  18, 
1983,  appellant  notified  the  agency  that 
he  would  be  accepting  a job  with  another 
agency.  The  Board  pointed  out  that 
appellant  turned  in  his  keys  and  his 
identification  card  and  participated  in 
an  exit  interview  and,  thus,  removed  any 
vestiges  of  his  employment  with  the 
employing  agency.  The  Board  concluded 
that  appellant’s  resignation  was 
unconditional  as  of  August  18. 

The  Board  further  noted  that  although 
appellant’s  replacement  was  brought  on 
board  before  appellant  left,  he  was  not 
placed  in  appellant’s  position  until  the 
agency  received  notification  of  appel- 
lant’s transfer.  Therefore,  the  Board 
stated,  the  agency  did  not  act  pre- 
maturely in  filling  appellant's  position. 

The  Board  explained  that  an  agency 
may  allow  an  employee  to  withdraw  an 
application  at  any  time  before  it 
becomes  effective  and  that  an  agency 
may  decline  such  a request  only  when  it 
has  a valid  reason.  The  Board  found  in 
appellant’s  case  that  since  the  agency 
had  received  appellant’s  resignation  and 
had  acted  upon  the  resignation  by  hiring 
a replacement,  the  agency  did  not  abuse 
its  discretion  by  declining  appellant's 
request  to  withdraw  his  resignation 
before  its  effective  date. 

Finding  that  appellant’s  acceptance  of 
the  lower-graded  position  was  not 
coerced — and  thus  that  his  demotion 
was  not  an  adverse  action — the  Board 
reversed  the  initial  decision  and 
dismissed  appellant's  appeal  for  lack  of 
jurisdiction. 


Robert  L.  Smith  v. 
Department  of 
Transportation,  Federal 
Aviation  Administration 

CH075282 10293 
November  30, 1984 

When  appellant,  an  air  traffic  control 
specialist,  was  removed  for  misconduct, 
he  filed  a grievance  under  the  terms  of 
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the  negotiated  agreement  between  the 
union  and  his  agency.  Appellant’s 
hearing  before  an  arbitrator  was  post- 
poned several  times.  Then  the  union  was 
decertified,  and  the  agency  refused  to 
proceed  with  the  arbitration. 

Upon  appellant’s  appeal  to  the 
Board's  regional  office,  the  presiding 
official  dismissed  the  appeal,  finding 
that  appellant  had  failed  to  show  good 
cause  for  untimely  filing.  Appellant  then 
petitioned  for  review. 

The  Board  first  considered  whether  it 
had  jurisdiction  over  appellant’s  appeal 
and  found  that  it  did.  The  Board 
explained  that  5 U.S.C.  § 7121(e)(1)  gave 
employees  the  option  to  challenge  their 
removals  either  through  appeal  to  the 
Board  or  through  a negotiated  grievance 
procedure — but  not  through  both.  The 
Board  pointed  out  that  in  this  case, 
appellant  had  no  viable  option  because 
of  the  decertification  of  the  union.  The 
Board  stated,  therefore,  that  appellant’s 
grievance  could  not  be  considered  a 
valid  election.  The  Board  added  that  the 
agency’s  denial  of  arbitration  because  of 
circumstances  beyond  appellant’s 
control  rendered  appellant’s  act  of  pur- 
suing his  rights  under  the  negotiated 
grievance  procedure  void  ab  initio. 

The  Board  also  found  that  the  presid- 
ing official  erred  in  finding  that 
appellant  failed  to  show  good  cause  for 
the  untimely  filing  of  his  appeal.  The 
Board  noted  that  appellant  had  timely 
filed  his  grievance.  It  said  that  the 
union's  decertification  and  the  agency’s 
refusal  to  proceed  with  arbitration  were 
circumstances  whih  constituted  good 
cause  for  waiving  the  time  limit.  The 
Board  therefore  reversed  the  initial 
decision  and  remanded  appellant's  case 
to  the  regional  office  for  full 
adjudication. 


ATTORNEY  FEES 

Sidney  Johnson  v. 

Department  of  the  Interior 

DC03518210661ADD 
November  6,  1984 

The  presiding  official  denied 
appellant's  motion  for  attorney  fees, 
finding  that  appellant  failed  to  show 
that  his  representative  was  an  attorney 
and.  thus,  that  attorney  fees  were 
"incurred."  Appellant  petitioned  for 
review. 

The  Board  explained  that  under 
§ 770 1<  g »( 1 ),  an  award  of  attorney  fees 
may  be  granted  if  the  appellant  incurs 
reasonable  attorney  fees,  if  the  appellant 
is  the  prevailing  party,  and  if  the  award 
of  attorney  fees  is  warranted  in  the 


interest  of  justice.  Citing  its  holding  in 
Horton  u.  U.S.  Postal  Service,  7 MSPB 
138  (1981),  the  Board  stated  that  an 
award  of  attorney  fees  may  not  be  made 
to  a non-attorney,  since  no  attorney- 
client  relationship  exists  under  such 
circumstance.  Noting  that  appellant 
admitted  that  his  representative  was  not 
an  attorney,  the  Board  found  that  the 
presiding  official  properly  denied 
attorney  fees  for  appellant’s 
representative. 

As  for  the  requirement  that  attorney 
fees  be  incurred,  the  Board  explained 
that  such  fees  are  “incurred  . . . when  an 
attorney-client  relationship  exists  and 
counsel  has  rendered  legal  services  on 
behalf  of  the  appellant  in  an  appeal 
before  this  Board.”  The  Board  noted  that 
in  appellant’s  case,  he  did  confere  with 
an  attorney  for  advice  regarding  his 
reduction  in  force  (RIF)  case  and  paid  a 
consultation  fee;  however,  he  did  not 
retain  the  attorney. 

Citing  Westinghouse  Electric  Corp.  u. 
Kerr-McGee  Corp..  580  F.2d  1311  (7th 
Cir. ),  cert,  denied,  439  U.S.  955,  1978),  the 
Board  stated  that  “[t]he  fiduciary  rela- 
tionship between  lawyer  and  client 
extends  to  preliminary  consultation  by  a 
prospective  client  with  a view  to 
retention  of  the  lawyer,  although  actual 
employment  does  not  result.”  Finding 
that  appellant  established  an  attorney- 
client  relationship  when  he  consulted  an 
attorney  in  a legal  capacity  to  seek 
professional  advice  regarding  his  RIF 
appeal,  the  Board  concluded  that  the 
consultation  fee  was  a fee  “incurred” 
within  the  meaning  of  5 U.S.C. 

§ 7701(g)(1). 

The  Board  next  addressed  whether  an 
award  of  attorney  fees  for  the  consulta- 
tion was  warranted  in  the  interest  of 
justice.  The  Board  pointed  out  that  in 
Allen  r.  U.S.  Postal  Service,  2 MSPB  582 
(1980),  it  set  forth  circumstances  in 
which  attorney  fees  would  be  warranted 
in  the  interest  of  justice.  Examples 
included  instances  where  the  agency 
engaged  in  a prohibited  personnel 
practice,  where  the  agency  action  was 
clearly  without  merit  or  was  wholly 
unfounded,  or  where  the  agency  acted  in 
bad  faith. 

The  Board  noted  that  the  agency 
wrongly  denied  appellant  assignment 
rights  to  certain  positions.  The  record 
revealed  that  instead  of  relying  on  the 
regulation  at  5 C.F.R.  $ 351.702  to 
determine  appellant's  qualification  for 
assignment  under  the  RIF,  the  agency 
wrongly  relied  on  position  classification 
standards  established  by  the  Office  of 
Personnel  Management.  The  Board 
concluded,  however,  that  this  was  not  a 
circumstance  similar  to  those  described 
in  Allen  and.  thus,  that  appellant  did  not 


show  that  attorney  fees  were  warranted 
in  the  interest  of  justice. 

The  Board  concluded  that  appellant 
failed  to  satisfy  the  requirements  for  an 
award  of  attorney  fees  for  the  initial 
attorney  consultation  regarding  his 
appeal.  The  Board  therefore  affirmed  the 
initial  decision  as  modified  to  find  that 
appellant  incurred  attorney  fees  for  the 
initial  consultation. 

Janice  West  v.  Department  of 
Energy 

DA752B8100003ADD 
November  2, 1984 

Appellant’s  case  came  before  the 
Board  on  her  petition  for  review  of  an 
addendum  decision  which  dismissed — 
for  lack  of  jurisdiction — her  request  for 
an  award  of  attorney  fees.  Appellant 
had  previously  appealed  her  removal  to 
the  Board’s  regional  office  and  had 
prevailed.  Although  the  presiding 
official  found  that  appellant  had  been 
discriminated  against  in  violation  of 
Title  VII,  he  stated  in  the  addendum 
decision  that  Title  VII  did  not,  authorize 
the  Board  to  award  attorney  fees  in 
equal  employment  opportunity  (EEO) 
cases  pending  before  January  11,  1979. 

In  her  petition  for  review,  appellant 
argued  that  since  the  Board’s  predeces- 
sor— the  former  Civil  Service  Com- 
mission (CSC) — had  the  authority  to 
award  attorney  fees  in  Title  VII 
administrative  proceedings,  the  Board 
also  had  such  authority. 

The  Board  explained  that  the  pre- 
vailing party  seeking  an  award  against 
the  government  must  overcome  the 
doctrine  of  sovereign  immunity  of  the 
United  States.  The  Board  stated  that  a 
waiver  of  sovereign  immunity  would  not 
be  extended  to  cover  the  payment  of 
attorney  fees  unless  indication  existed 
that  Congress  clearly  intended  so. 

The  Board  then  discussed  several 
cases  which  addressed  the  issue  of 
sovereign  immunity  and  the  payment  of 
attorney  fees;  among  those  addressed 
was  Snuth  v.  Calif ano,  446  F.Supp  530 
(D.D.C.  1978).  In  that  decision  the  court 
held  that  the  provision  in  Title  VII 
which  enabled  an  agency  to  enforce  the 
Civil  Rights  Act  of  1964  through  ap- 
propriate remedies,  permitted  the 
agency  to  award  attorney  fees  in  order  to 
make  whole  one  who  prevailed  before  it. 
The  court  reasoned  that  Title  VII's 
mandate  to  the  agency — to  use  any 
remedy  needed  to  recompense  an  em- 
ployee fully  for  his  loss— provided 
authority  for  the  agency  to  make 
attorney  fee  awards. 

The  Board  explained  that  the  Civil 
Service  Reform  Act  of  1978  authorized 
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the  Equal  Employment  Opportunity 
Commission  (P1EOC)  to  process  EEO 
complaints.  Thus,  EEOC  became  the 
new  oversight  agency  for  Part  713, 
which  had  provided  for  the  processing  of 
EEO  complaints  by  agencies.  EEOC 
adopted  most  of  the  Part  713  regulations 
and  recodified  them  at  29  C.F.R.  § 1613. 
In  April  1980,  EEOC  added  a new  sub- 
section (c)  to  § 1613.  The  addition 
authorized  the  award  of  attorney  fees  in 
a manner  similar  to  that  discused  by  the 
court  in  Smith. 

The  Board  found  that  it  had  the 
authority  to  award  attorney  fees  in  pre- 
Reform  Act  cases  in  which  the 
appellant's  claims  of  discrimination 
prohibited  by  Title  VII  were  sustained. 
The  Board  stated  that  the  court 
decisions  it  cited  in  addressing 
appellant’s  case  indicated  that  attorney 
fees  could  be  awarded  for  legal  services 
performed  before  administrative 
proceedings  in  Title  VII  cases.  The 
Board  added  that  not  only  the  courts, 
but  administrative  agencies  as  well,  had 
the  power  to  make  such  awards.  The 
Board  concluded,  therefore,  that  it  would 
be  fully  consistent  with  the  con- 
gressional mandate  in  enacting  Title 
VII  “to  make  whole  the  person  who  has 
been  subjected  to  discrimination” 

(Smith)  for  the  Board  to  carry  out  its 
responsibility,  as  successor  to  CSC,  to 
award  attorney  fees  in  appropriate  pre- 
Reform  Act  cases. 

The  Board  remanded  appellant’s  case 
to  the  regional  office  for  further 
adjudication  of  appellant’s  request  for 
attorney  fees. 

COMPLIANCE 

Richard  C.  Bartel  v.  Federal 
Aviation  Administration 

P H 035380 1 02 1 9COM  P 
November  28, 1984 

Appellant's  case  was  before  the  Board 
to  consider  the  matter  of  the  agency's 
compliance  with  a final  decision  of  the 
Board. 

Appellant  filed  two  separate  appeals 
with  the  Board.  In  the  first  he  alleged 
that  the  agency  did  not  properly 
consider  him  for  reemployment  in  a GS- 
13  position;  in  the  second  he  appealed 
his  removal  for  unauthorized  absence. 

The  record  revealed  that  after  an 
intervening  period  working  with  an 
international  organization,  appellant 
was  reemployed  as  an  aviation  safety 
inspector,  GS-12.  In  his  appeal,  he 
alleged  that  the  agency  had  violated  5 
C.F.R.  §§  3581-3584,  Executive  Order 
1 1552,  and  Federal  Aviation  Administra- 
tion Order  3330.6B  by  failing  to  consider 


him  for  a GS-13  appointment  upon  his 
return,  in  retaliation  for  an  equal 
employment  opportunity  complaint  that 
he  had  once  filed. 

After  appellant  was  in  the  GS-12 
position  for  five  months,  he  took  a 
significant  amount  of  time  off.  He 
subsequently  received  a notice  of 
removal  for  unauthorized  absence  and 
tried  to  resign.  When  he  was  removed,  he 
appealed  to  the  Board’s  regional  office. 
The  presiding  official  ruled  against 
appellant  in  both  the  reemployment  and 
the  removal  appeals,  and  appellant 
petitioned  for  review. 

The  Board  found  that  because  the 
agency  refused  appellant's  resignation, 
the  removal  action  was  improper.  The 
Board  also  found  that  the  agency  had 
denied  appellant  meaningful  con- 
sideration for  the  GS-13  position  in 
reprisal  for  his  previous  exercise  of 
protected  appeal  rights.  It  ordered  the 
agency  to  reconstruct  the  selection 
process  for  the  GS-13  position. 

Appellant  then  filed  a petition  for 
review  with  the  Equal  Employment 
Opportunity  Commission  (EEOC). 
Although  EEOC  agreed  with  the 
Board’s  conclusion  regarding  the 
consideration  of  appellant  for  the  GS-13 
position,  it  ordered  a different  remedy — 
retroactive  promotion.  The  Board 
concurred. 

Appellant  filed  a petition  for  enforce- 
ment with  the  Board’s  regional  office, 
alleging  that  the  agency  had  not 
complied  with  the  Board's  order.  The 
regional  director  issued  a decision, 
ordering  the  agency  to  appoint  appellant 
retroactively  to  the  specific  GS-13 
position  that  was  denied  him  upon 
reemployment.  The  regional  director 
also  stated  that  back  pay  was  a matter 
to  be  resolved  by  appellant  and  the 
agency.  Appellant  petitioned  for  review. 

The  Board  found  that  appellant’s 
reappointment  and  promotion  took  place 
on  paper  only,  intended  to  span  the 
period  of  time  between  his  reemploy- 
ment and  his  resignation.  The  Board 
noted  that  since  appellant — having 
resigned — did  rrot  officially  resume  his 
GS-13  position,  his  situation  was 
different  from  that  of  the  employee  in 
Kerr  v.  National  Endowment  for  the 
Arts.  726  F.2d  730  (1984).  The  employee 
in  Kerr  actually  returned  to  duty  but 
alleged  that  the  position  to  which  he  was 
reinstated  was  a sham.  The  Board  added 
that  the  court's  qualification  in  Kerr — 
that  the  Board  should  “where  appropri- 
ate” assess  whether  the  actual  duties  to 
which  the  employee  was  returned  were 
equivalent  to  the  duties  held 
previously — applied  in  appellant’s  case. 
However,  the  Board  found  that  in  this 
case  such  consideration  would  be 


inappropriate.  The  Board  therefore 
reversed  the  compliance  decision  on  the 
issue  of  the  GS-13  position. 

In  discussing  the  back  pay  issue,  the 
Board  found  that  two  questions  applied; 
(1)  whether  the  provisions  of  5 U.S.C. 

§ 5596,  the  Back  Bay  Act,  entitled 
appellant  to  pay  during  a period  of 
absence  without  leave  (AWOL)  or  leave 
without  pay  (LWOP)  and  (2)  whether 
appellant  was  AWOL  or  on  LWOB  and, 
if  so,  for  how  long.  The  Board  pointed 
out  that  appellant  was  away  from  work 
for  a significant  amount  of  the  period 
spanned  by  the  unwarranted  action.  The 
Board  stated  that  the  question 
remaining  was  whether  appellant  had 
shown  that  his  absence  was  somehow 
related  to  the  personnel  action  and  that 
he  was  ready,  willing,  and  able  to  work 
during  that  time. 

Therefore,  the  Board  remanded  the 
case  to  the  regional  office  to  resolve  the 
back  pay  issue. 

Maurice  E.  Wright  v. 
Department  of 
Transportation,  Federal 
Aviation  Administration 

AT07528311101 
November  21, 1984 

Appellant  refused  to  accept  reassign- 
ment from  Montgomery,  Alabama  to 
Covington,  Kentucky  and  was  con- 
sequently removed. 

When  appellant  appealed  to  the 
Board’s  regional  office,  the  presiding 
official  sustained  the  agency's  action. 
Appellant  petitioned  for  review,  contend- 
ing that  by  reassigning  him.  the  agency 
was  attempting  to  avoid  compliance 
with  the  earlier  Board  decision  (Wright 
u.  Federal  Aviation  Administration. 

1 1 MSPB  167  (1982))  by  failing  to  place 
him  in  a legitimate  permanent  position 
and  coercing  either  his  retirement  or  a 
refusal  to  transfer  which  would  result  in 
his  removal. 

According  to  the  record,  appellant 
worked  in  Madrid,  Spain  as  an 
electronics  engineer,  receiving  pay 
equivalent  to  that  of  a GS-15.  He  was 
then  assigned  to  Montgomery,  Alabama 
in  the  “1  A"  ( identical  addition ) position 
of  assistant  sector  manager  and  reduced 
in  grade  to  GS-14.  The  agency  explained 
that  the  I A position  was  a temporary 
position  created  until  an  employee  could 
be  placed  in  a permanent  position. 

When  appellant  appealed  to  the  Board 
;n  the  first  case  (see  above;  regarding  the 
abolishment  of  his  overseas  job,  the 
Board  ordered  the  agency  to  cancel  the 
action  which  had  reassigned  appellant 
and  reduced  him  in  grade  and  pay.  The 
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agency  restored  appellant’s  GS-15  grade 
level  but  continued  his  assignment  in 
Montgomery,  since  there  was  no 
position  in  Spain  for  which  appellant 
was  qualified. 

The  Board  noted  that  the  issues  to  be 
resolved  were  whether  appellant  showed 
that  the  agency’s  reason  for  transferring 
him  to  Covington — a poor  working  rela- 
tionship between  appellant  and  the 
permanent  sector  manager — was  a pre- 
text and  whether  the  agency  complied 
with  the  Board’s  order  when  it  cancelled 
appellant’s  improper  reassignment  and 
reinstated  appellant  to  a temporary, 
redundant  position. 

The  Board  found  that  the  agency 
ignored  appellant’s  qualifications  for  a 
vacant  permanent  job;  instead  it  chose 
to  place  him  in  another  temporary  job 
with  no  prospect  for  meaningful  duties. 
The  Board  concluded  that  the  agency’s 
actions  showed  a failure  to  comply  with 
the  earlier  Board  order,  as  well  as  an 
effort  to  coerce  appellant’s  retirement  or 
removal  by  reassignment. 

The  Board  also  found  to  be  without 
merit  the  agency’s  argument  that  Kerr  u. 
National  Endowment  for  the  Arts,  726 
F.2d  730  (Fed.  Cir.  1984),  did  not  apply  in 
this  case  because  appellant’s  hearing 
was  not  a result  of  appellant’s  petition 
for  enforcement  of  the  earlier  Board 
decision  but  a result  of  appellant’s 
appeal  from  a separate  disciplinary 
. action.  Citing  A nderson  v.  Department 
of  Agriculture,  MSPB  Docket  No. 
DE07528020123COMP  (June  25.  1984), 
the  Board  stated  that  it  had  continuing 
jurisdiction  over  agency  actions  to 
ensure  compliance. 

The  Board  therefore  reversed  the 
initial  decision  and  ordered  the  agency 
to  cancel  the  removal  action  and  to 
reinstate  appellant  to  a permanent 
position  equivalent  in  pay,  grade,  and 
duties  to  the  position  he  occupied  when 
he  was  improperly  reduced  in  grade. 


DISABILITY  RETIREMENT 

Pauline  M.  Tebay  v.  Office  of 
Personnel  Management 

PH831L8410285 
November  2,  1984 

The  Office  of  Personnel  Management 
(OPM)  petitioned  for  review  of  the  Board 
initial  decision  which  reversed  the  OPM 
reconsideration  decision  denying  appel- 
lant's application  for  disability  retire- 
ment benefits.  OPM  contended  that 
appellant  did  not  establish  that  her 
alleged  disabilities  prevented  her  from 
doing  her  job. 


In  the  initial  decision,  the  presiding 
official  had  found  that  appellant 
established  her  disability  through  her 
testimony,  the  letters  of  two  doctors,  and 
the  affidavits  of  three  subordinate 
employees.  The  Board  disagreed. 

The  Board  explained  that  how  persu- 
asive a medical  report  is  depends  on  its 
explanation  of  how  a particular  condi- 
tion rendered  an  employee  unable  to 
perform  specific  work  requirements.  The 
Board  added  that  objective  clinical 
findings,  medical  diagnoses,  subjective 
evidence  of  pain,  and  other  evidence 
showing  work  restrictions  were  factors, 
for  consideration  in  determining 
entitlement  to  disability  retirement 
benefits. 

The  Board  noted  that  in  appellant's 
case,  the  information  from  the  first 
doctor  who  treated  her  gave  diagnoses  of 
controlled  hypertension  and  vertigo 
secondary  to  labyrinthitis.  The  doctor 
neither  offered  clinical  findings  as 
support,  nor  explained  how  appellant’s 
conditions  interfered  with  her  work. 
Likewise,  the  letter  from  the  second 
doctor  listed  diagnoses  of  uncontrolled 
hypertension  and  severe  anxiety 
without  explaining  how  these  conditions 
hampered  appellant’s  functioning  on  the 
job.  The  Board  concluded  that  the 
medical  evidence  did  not  show  that 
appellant  was  unable  to  render  useful 
and  efficient  service  in  her  former 
position. 

The  Board  noted  that  the  presiding 
official  relied  on  proof  that  appellant 
was  on  sick  leave  for  1,864  hours  during 
the  two  years  before  her  retirement,  as 
well  as  affidavits  from  three  former 
subordinates.  The  presiding  official  also 
relied  on  testimony  that  appellant  had 
weekly  attacks  of  dizziness  which 
sometimes  lasted  for  a week,  made 
bedrest  necessary,  and  precluded  her 
from  doing  work  which  called  for 
constant  walking,  bending,  and  lifting. 

The  Board  stated  that  the  proof  of 
excessive  approved  absences  provided 
some  support  for  appellant’s  claim.  It 
noted,  however,  that  the  standard  form 
submitted  by  appellants  superior  did 
not  indicate  that  appellant  had  physical 
problems  at  work — only  that  appellant’s 
performance  was  inadequate  because  of 
excessive  absenteeism.  The  Board  also 
pointed  out  that  the  statements  of 
appellant's  subordinates  primarily 
described  the  adverse  conditions  under 
which  appellant  worked  and  attributed 
those  conditions  to  conflict  between 
appellant  and  her  supervisors.  The 
employees  only  generally  attested  to 
appellant's  physical  problems. 

The  Board  found  that  appellant’s 
testimony  regarding  work  restrictions, 
with  the  limited  supporting  evidence,  did 


not  satisfy  her  burden  of  proof.  It 
therefore  reversed  the  initial  decision 
and  sustained  OPM’s  denial  of  appel- 
lant’s application  for  a disability 
retirement  annuity. 


PERFORMANCE 

Charles  C.  Mattes  v. 

Department  of  the  Army 

CH04328210415 
November  20, 1984 

Appellant,  a supply  technician,  was 
removed  for  unacceptable  performance 
in  two  critical  elements  of  his  position 
during  the  period  February  1, 1981 
through  January  24,  1982.  Specifically, 
appellant  was  allegedly  deficient  in 
major  duties  regarding  preparation  of 
reports  and  maintenance  of  equipment. 

When  appellant  appealed  to  the 
Board’s  regional  office,  the  presiding 
official  did  not  sustain  the  agency’s 
action.  The  presiding  official  noted  that 
the  agency  did  not  have  in  place— until 
October  1, 1981 — a performance  appraisal 
system  approved  by  the  Office  of  Person- 
nel Management  (OPM).  She  therefore 
found  that  charges  against  appellant 
had  to  be  based  on  his  performance  after 
that  date. 

Addressing  the  charges  involving 
appellant’s  preparation  of  reports,  the 
presiding  official  found  that  appellant 
failed  to  submit  on  time  two  reports  that 
were  due  on  November  1,  1981.  The 
presiding  official  concluded,  however, 
that  since  November  1 was  a Sunday — 
and  since  the  reports  were  delivered  on 
November  2 — the  untimely  submissions 
were  de  minimus.  The  presiding  official 
also  found  that  the  30-day  period  the 
agency  gave  appellant  to  improve  was 
not  enough  time  for  him  to  demonstrate 
acceptable  performance;  this  matter  had 
not  been  raised  by  appellant. 

In  a petition  for  review,  the  agency 
argued  that  the  presiding  official  erred 
in  her  application  of  the  substantial 
evidence  standard.  The  Board  agree, 
finding  that  the  agency  did  present  sub- 
stantial evidence  of  appellant’s  inade- 
quate performance  in  his  major  duty  of 
report  preparation.  The  Board  stated 
that  the  presiding  official’s  finding  that 
the  untimeliness  of  the  two  reports  was 
de  minimus  was  contrary  to  the  weight 
of  the  evidence.  The  Board  pointed  out 
that  the  timely  submission  of  reports 
was  crucial  to  the  agency  and  that  time- 
liness was  a critical  element  of  appel- 
lant’s position. 

The  agency  also  argued  that  the  pre- 
siding official  was  wrong  to  raise  the 
issue  of  the  reasonableness  of  the  time 
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given  appellant  to  improve.  The  Board 
disagreed.  Citing  Sand  land  v.  General 
Services  Administration,  MSPB  Docket 
No.  PH04328310205  (October  22,  1984), 
the  Board  noted  that  an  agency,  as  part 
of  its  prima  facie  case,  must  show  that  it 
gave  the  employee  a reasonable 
opportunity  to  improve. 

The  Board  noted  that  the  presiding 
official,  who  found  that  appellant  could 
not  be  charged  with  notice  of  his  deficien- 
cies until  after  OPM  approved  the 
appraisal  system,  determined  that 
appellant  was  given  only  30  days  to 
improve.  The  presiding  official  found 
that  appellant  was  informed  of  his  un- 
acceptable performance  on  November 
10.  1981,  while  the  Board  found  that 
appellant  was  told  of  his  deficiencies 
earlier,  in  June  1981.  Therefore,  the 
Board  stated,  the  30  days  given 
appellant  in  the  November  10  unsatis- 
factory performance  letter  would  have 
been  sufficient,  had  appellant  been 
given  the  opportunity  to  show  improve- 
ment during  such  period.  The  Board 
found,  however,  that  appellant  was  not 
given  the  opportunity  to  improve:  Appel- 
lant had  no  chance  to  submit  any  of  the 
reports  for  which  he  was  personally 
responsible  during  the  30-day  improve- 
ment period  which  commenced  on 
November  10. 

The  Board  pointed  out — as  had  the 
presiding  official— that  three  of  the  five 
reports  due  in  that  period  were  not  the 
sole  responsibility  of  appellant  and  were 
late  due  to  circumstances  beyond  appel- 
lant’s control.  As  mentioned  earlier,  the 
two  reports  which  appellant  prepared 
personally  were  delivered  only  one  day 
late.  Because  appellant  was  not  given 
the  requisite  opportunity  to  demonstrate 
acceptable  performance,  the  Board 
affirmed  the  initial  decision  as  modified 
and  ordered  the  agency  to  cancel  appel- 
lant's removal. 


REDUCTION  IN  FORCE 


Hiliard  K.  Berrey  v. 

Department  of  Housing  and 
Urban  Development 

DA035 1831 1011 
November  20, 1984 

Appellant,  a GS-14  branch  chief,  was 
separated  through  reduction  in  force 
(RIF)  procedures.  Appellant  had  refused 
the  agency’s  offer  of  an  assignment  as  a 
GS-13  program  manager  in  Little  Rock, 
Arkansas,  a location  which  was  outside 
of  his  competitive  area. 


Appellant  appealed  to  the  Board's 
regional  office,  arguing  that  the  agency 
should  haveoffered  him  a GS-13 
position  in  his  own  competitive  area. 
Appellant  also  argued  that  the  agency 
made  the  job  offer  of  the  job  in  Little 
Rock  in  retaliation  fora  grievance 
appellant  had  filed  and  because  the 
agency  thought  appellant  was  a whistle- 
blower. 

The  presiding  official  found  that  the 
agency  had  taken  the  RIF  action  for 
good  reason — reorganization — that  the 
agency  had  satisfied  appellant’s  assign 
ment  rights,  and  that  appellant  did  not 
prove  that  the  agency  had  committed  a 
prohibited  personnel  practice  by  acting 
in  retaliation.  The  presiding  official 
therefore  sustained  the  RIF  action. 

In  considering  appellant’s  petition  for 
review,  the  Board  explained  that  an 
agency  is  obligated  by  RIF  regulations 
to  make  an  employee  the  best  offer 
within  his  own  competitive  area  to 
which  that  employee  is  entitled.  The 
Board  noted  that  agencies  may  also 
provide  for  administrative  assignments — 
such  as  assignments  across  competitive 
areas — but  that  such  provisions  must  be 
consistent  with  RIF  regulations  and 
must  be  uniformly  applied. 

The  agency  stated  that  its  policy  was  to 
offer  an  employee  a position  in  another 
competitive  area  when  the  employee 
would  otherwise  be  downgraded  or 
separated.  It  maintained  that  in 
appellant’s  case — since  there  were  no 
other  GS-14  positions  in  Fort  Worth  to 
which  he  had  assignment  rights — he 
faced  a downgrade.  The  agency  con- 
tended that  it  needed  someone  with 
appellant’s  qualifications  in  Little  Rock 
and  that  it  properly  offered  appellant  the 
job  in  the  other  competitive  area. 

Finding  no  evidence  that  the  agency 
had  adopted  a policy  of  administrative 
assignments  across  competitive  areas  or 
that  it  applied  such  a policy  consistently, 
the  Board  determined  that  the  agency 
did  not  properly  follow  RIF  regulations 
in  offering  appellant  the  position  in  the 
other  competitive  area.  The  Board 
pointed  out  that  the  record  failed  to 
explain  what  competitive  areas  were  in- 
volved in  assignments  across 
competitive  areas  or  the  criteria 
considered  in  making  those  assignments. 

The  Board  further  noted  that  the 
agency  admitted  that  it  made  no  attempt 
to  afford  appellant  assignment  rights  in 
his  own  competitive  area.  The  Board 
therefore  vacated  the  initial  decision  and 
remanded  the  case  to  the  regional  office 
for  further  adjudication. 


Herbert  S.  Coleman  v. 

I )epartment  of  t he  Navy 

SF035184 10030 
November  20.  1984 

Appellant  was  reduced  in  grade, 
through  reduction  in  force  (RIF) 
procedures,  from  the  position  of 
supervisory  automotive  transportation 
specialist,  GS-13,  to  the  position  of  equip- 
ment specialist.  GS- 1 2 

Appellant  was  downgraded  because 
an  agency  employee  who  was  working 
overseas  returned  and  exercised 
reemployment  rights.  The  returning 
employee  displaced  another  employee, 
Delmar  Robb.  Because  the  agency  was 
then  unable  to  place  Robb  in  a 
comparable  vacant  position  according  to 
the  procedure  stated  in  10  U.S.G. 

§ 1586(e)(1)  and  (2)  and  the  agency's 
regulations.  CMMI  352.7-3(h),  it  invoked 
RIF  regulations.  Robb  consequently 
“bumped’’  appellant,  who  then  was 
offered,  and  accepted,  the  GS-12  position. 

When  appellant  appealed  to  the 
Board’s  regional  office,  the  presiding 
official  found  that  the  agency  had  not 
established  a prima  facie  case  for 
invoking  RIF  regulations.  Considering 
the  agency’s  application  of  § 1586  and 
CMMI  352.7-3(h),  the  presiding  official 
stated  that  the  agency  had  erred  in  its 
preliminary  efforts  to  place  Robb  in  a 
comparable  vacant  position  and  that  the 
agency’s  improper  application  of  RIF 
regulations  in  Robb's  case  resulted  in 
appellant's  downgrading.  The  presiding 
official  therefore  reversed  the  RIF  action 
and  ordered  the  agency  to  cancel  appel- 
lant's downgrading.  The  agency 
petitioned  for  review. 

The  Board  pointed  out  that  the 
agency’s  reason  for  initiating  the  RIF— 
and  employee’s  proper  exercise  of  re- 
employment rights — was  a permissible 
reason  for  conducting  a RIF.  Noting 
that  $ 1586(e)(  1 ) and  (2)  and  CMMI  352.7- 
3(h)  were  designed  to  protect  the  rights 
of  an  employee  displaced  by  another 
employee’s  exercise  of  reemployment 
rights,  the  Board  stated  that  Robb  had 
the  prerogative  to  challenge  the 
agency’s  efforts  to  place  him  in  another 
position  and  the  agency  's  use  of  RIF 
action.  Citing  Lester  v.  U.S.  Department 
of  Education,  MSPB  Docket  No. 

DC0351 821 0311  (October  27, 1983),  the 
Board  noted  that  an  employee  who  was 
affected  by  a RIF  because  of  the  displace- 
ment of  a qualified  higher  subgroup 
employee  did  not  have  standing  to 
question  the  propriety  of  the 
displacement. 

The  Board  concluded  that  Robb — 
because  of  his  retention  standing  and 
his  subgroup  superiority — was  entitled 
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by  law  to  bump  appellant.  The  Board 
therefore  reversed  the  initial  decision 
and  sustained  the  agency’s  action. 

Alexander  I.  Estrin  v.  Social 
Security  Administration 

PH03518410203 
November  13, 1984 

Appellant  was  reduced  in  grade 
through  reduction  in  force  (RIF) 
procedures  and  appealed  to  the  Board’s 
regional  office.  Finding  that  the  agency 
failed  to  prove  that  it  properly 
constructed  appellant’s  competitive 
level,  the  presiding  official  reversed  the 
RIF  action.  The  agency  petitioned  for 
review. 

According  to  the  record,  appellant 
initially  held  a special  assistant 
position,  GM-301-15.  His  duties  were 
reduced  as  the  result  of  a reorganization, 
however,  and  a subsequent  audit 
classified  his  job  at  the  GS-11  level.  The 
agency  took  no  action  at  that  point. 
When  the  agency  took  the  RIF  action  at 
issue,  it  established  a separate 
competitive  level  for  appellant’s  GM-15 
position. 

Noting  that  appellant  was  in  a 
position  which  was  audited  at  the  GS-1 1 
level,  that  he  was  offered  various  GS-12 
through  14  positions,  and  that  he  was 
detailed  to  a GS-15  job  before  the  RIF", 
the  presiding  official  found  appellant’s 
competitive  level  impossible  to 
determine.  The  Board  did  not  agree. 

The  Board  found  that  the  agency’s 
decision  to  establish  appellant’s  position 
at  the  GM-15  competitive  level  was  • 
proper.  It  pointed  out  that  since 
appellant  was  carried  on  the  rolls  and 
paid  as  the  incumbent  of  the  GM-15  posi- 
tion, his  competitive  level  was  properly 
based  on  that  position.  The  Board  added 
that  neither  5 C.F.R.  Part  351  nor  the 
Federal  Personnel  Manual  required  that 
an  agency  properly  classify  an 
employee's  position  before  conducting 
an  RIF. 

The  Board  then  considered  whether 
appellant’s  level  was  constructed  too 
narrowly,  noting  that  appellant  claimed 
that  seven  other  positions  should  have 
been  included  in  his  competitive  level. 

Of  these,  the  Board  found  that  two  had 
been  abolished  and  one  was  vacant  and, 
therefore,  a position  which  the  agecy 
was  not  required  to  fill  during  a RIF. 
Testimony  indicated  that  the  other  jobs 
appellant  named  required  knowledge 
and  experience  that  he  did  not  possess. 
The  agency  stated  that  appellant  could 
not  serve  in  those  positions  without 
unduly  disrupting  the  agency’s  mission 
or  that  he  would  require  extensive 
training  in  order  to  perform  those  jobs. 


The  Board  stated  that  the  agency  was 
not  required  to  place  other  jobs  in  the  301 
series  in  the  same  competitive  level  since 
that  series  could  include  many 
specialties.  The  Board  also  noted  that 
“appellant’s  ability  to  perform  the  duties 
of  a specific  position  does  not  establish 
that  the  position  is  interchangeable, 
since  it  is  the  qualifications  set  forth  in 
the  official  position  description,  not  the 
qualifications  of  an  employee,  which 
determine  the  composition  of  the 
competitive  level.” 

Concluding  that  the  agency  properly 
constructed  appellant’s  competitive  level 
and  properly  applied  RIF  procedures, 
the  Board  reversed  the  initial  decision 
and  sustained  appellant’s  downgrade. 

Dwight  W.  Kimsey  v. 

Department  of  the  Interior 

DE03518210095 
November  20, 1984 

After  being  separated  through  a 
reduction  in  force  (RIF)  because  he 
refused  to  transfer  with  his  position, 
appellant  appealed  to  the  Denver 
regional  office.  He  alleged  that  his 
functions  had  been  assigned  to  a 
position  in  Denver  (Technical  Services 
Center-West)  (TCS)  and  not  to  the  State 
Office  in  Albuquerque.  Reversing  the 
agency  action,  the  presiding  official 
found  that  the  agency  committed  harm- 
ful error  by  failing  to  follow  adverse 
action  procedures.  The  Board  granted 
the  agency  petition  for  review.  In  its  dis- 
cussion the  Board  noted  that  the  initital 
decision  and  the  petition  for  review  both 
cited  Brown  v.  Department  of  the  Army. 

4 MSPB  298,  299  (1980)  which  ruled  that  an 
agency  could  apply  RIF  procedures  to  an 
appellant  who  refused  to  transfer  with 
his  function.  But  the  Board  said  this 
case  was  different  in  that  Brown  was 
outside  its  jurisdiction  because  appellant 
had  not  been  affected  by  either  a RIF  or 
an  adverse  action.  Further,  it  said  that 
statement  should  not  be  taken  as  a 
declaration  that  RIF  actions  are  always 
appropriate  when  employees  refuse  to 
transfer  with  their  functions,  but  that 
RIF  actions  may  be  appropriate  after 
such  refusals  in  certain  circumstances. 

In  analyzing  paragraph  1-1,  Chapter 
351  of  the  Federal  Personnel  Manual 
which  the  presiding  official  had  relied 
on,  the  Board  saw  no  basis  for  finding 
these  instructions  erroneous  or 
inconsistent  with  OPM’s  regulations  or 
any  other  statute.  It  therefore  concluded 
that  the  agency  action  at  issue  here  was 
not  proper  unless  effected  in  connection 
with  RIF.  The  record  showed  a RIF  was 
taking  place  at  the  time  of  appellant’s 
separation,  and  that  the  separation  was 


RIF-connected.  The  Board  found  that 
appellant  was  improperly  identified  for 
transfer  and  that  his  separation  under 
RIF  procedures  for  declining  the  assign- 
ment offered  to  him  was  improper.  The 
Board  affirmed  the  initial  decision  as 
modified  and  ordered  the  agency  to 
cancel  the  separation. 

Charles  E.  Oxley  v. 

Department  of  Commerce, 
Department  of  the 
Treasury  and  Office  of 
Personnel  Management 
DC03518310771 
November  15, 1984 

Appellant,  a senior  executive  service 
(SES)  employee,  was  separated  by 
reduction  in  force  (RIF)  procedure. 

According  to  the  record,  the  agency 
considered  appellant's  most  recent  per- 
formance appraisal  in  determining  his 
retention  standing.  Appellant’s  super- 
visor gave  him  a fully  satisfactory  per- 
formance appraisal  for  fiscal  year 
1981 — a rating  that  was  concurred  on  by 
the  Executive  Resources  Performance 
Review  Board.  In  making  the  final 
appraisal,  however,  the  “appointing 
authority”  gave  appellant  only  a 
marginal  rating.  Appellant  was  placed 
on  the  retention  register  based  on  that 
rating. 

On  appeal  to  the  Board’s  regional 
office,  appellant  contended  that  the 
marginal  evaluation  was  given  in  bad 
faith  to  adversely  affect  him  in  the  RIF. 
Considering  the  issue  as  an  affirmative 
defense,  the  presiding  official  placed  the 
burden  of  proof  on  appellant  and 
concluded  that  appellant  failed  to  meet 
that  burden.  The  presiding  official  there- 
fore sustained  the  agency’s  action,  and 
appellant  petitioned  for  review. 

The  Board  noted  that  the  agency’s 
regulations  governing  SES  RIF  actions 
provide  for  five  “competitive  groups”  in 
which  SES  employees  were  placed  based 
on  their  most  recent  performance  evalu- 
ations.  In  group  A were  placed 
employees  with  outstanding  evaluations 
and  in  group  E,  those  with 
unsatisfactory  evaluations.  Appellant 
was  placed  in  group  D. 

The  Board  stated  that  the  determina- 
tion to  place  appellant  in  group  D was 
part  of  the  agency’s  “decision”  which 
the  agency  was  required  to  prove  was 
properly  made.  The  Board  noted  that 
when  an  employee  challenged  the 
propriety  of  his  competitive  area,  com- 
petitive level,  or  computation  of  tenure 
during  a RIF  taken  under  part  351,  the 
ultimate  burden  of  proving  that  the 
employee  was  properly  placed  was  the 
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agency’s.  The  Board  found  that  the 
application  of  an  agency’s  SES  RIF 
regulation  was  subject  to  the  same  type 
of  review  accorded  an  agency’s  applica- 
tion of  part  351  RIF  regulations. 

The  Board  considered  whether  the 
agency  evaluated  appellant  in  a manner 
consistent  with  its  performance 
appraisal  system.  The  Board  noted  that 
the  appointing  authority’s  final  rating 
showed  a lack  of  consideration  of  the 
critical  and  non-critical  elements  of 
appellant’s  position.  The  Board  stated 
that  the  “[appointing  authority’s]  rating 
of  minimally  satisfactory  is  by  its  own 
terms  predicated  on  his  belief  that 
appellant  has  become  a surplus  SES 
employee.” 

Concluding  that  appellant’s 
placement  in  group  D was  not  perform 
ance-related,  the  Board  found  that  the 
agency  did  not  meet  its  burden  of  proof. 
The  Board  therefore  reversed  the  initial 
decision  and  ordered  the  agency  to 
cancel  the  RIF  action  in  appellant’s  case. 

Erven  N.  Williams  v. 
Tennessee  Valley 
Authority 

AT035 182 10550 
November  27, 1984 

Appellant  was  separated  through 
reduction  in  force  (RIF)  procedures. 

When  appellant  appealed  to  the  Board’s 
regional  office,  the  presiding  official 
found  that  the  agency  took  the  RIF 
action  for  good  reasons,  but  she  did  not 
agree  with  the  construction  of 
appellant’s  competitive  area.  The 
presiding  official  stated  that  the  com- 
petitive area  should  have  included  all 
three  of  the  divisions  under  the  single 
appointing  authority  of  the  manager  of 
the  Office  of  Economic  and  Community 
Development  (OECD). 

The  presiding  official  further  found 
that  the  agency  discriminated  against 
appellant  based  on  race.  The  presiding 
official  noted  that  the  agency  had  a 
policy  of  assigning  employees  to  vacant 
positions  and  stated  that  appellant  was 
entitled  to  an  equal  application  of  that 
policy.  The  presiding  official  therefore 
reversed  the  agency’s  action. 

Considering  the  agency’s  petition  for 
review,  the  Board  pointed  out  that 
according  to  regulations,  a competitive 
area  includes  “all  or  that  part  of  an 
agency  in  which  employees  are  assigned 
under  a single  administrative 
authority.”  Although  the  regulations  do 
not  define  “single  administrative 
authority,”  the  Board  noted  that  it  has 
held  that  such  authority  is  the  degree  of 
administrative  control  which  the  head  of 
an  organization  exercises  over 


operations,  work  functions,  and 
personnel  administration  for  employees 
in  the  organization.  The  Board  added 
that  “single  administrative  authority” 
includes  the  authority  to  make  decisions 
to  establish  or  abolish  positions,  assign 
duties,  and  take  personnel  actions 

In  appellant’s  case,  the  presiding 
official  found  that  the  competitive  area 
should  have  included  all  three  divisions 
because  the  manager  of  OECD  exercised 
the  sole  authority  to  determine  which 
jobs  to  retain  and  which  to  eliminate  in 
the  three  divisions.  Stating  that  the 
agency  did  not  successfully  argue 
against  such  finding,  the  Board  con- 
cluded that  the  agency  failed  to  show 
that  it  correctly  determined  appellant’s 
competitive  area. 

As  for  the  discrimination  issue,  the 
Board  found  that  the  presiding  official 
erred  in  finding  that  the  agency  had  a 
policy  of  assigning  employees  to  vacant 
positions  during  a RIF.  The  Board 
agreed  with  the  presiding  official’s 
statement  that  an  agency  may  grant  its 
employees  RIP’  rights  that  exceed  those 
provided  by  5 C.F.R.  Part  351 . However, 
it  found  that  in  appellant’s  case,  the  fact 
that  the  agency  reemployed  most  of  its 
employees  affected  by  the  RIF1  could  not 
be  deemed  an  extension  of  RIP’  rights. 
Instead,  the  Board  stated,  positions  were 
filled  according  to  selection  procedures 
independent  of  the  RIP’  and  constituted 
distinct  peronnel  actions  over  which  the 
Board  had  no  jurisdiction. 

The  Board  therefore  affirmed  the 
initial  decision  as  modified  and  ordered 
the  agency  to  cancel  appellant’s 
separation. 


REEMPLOYMENT  RIGHTS 

Lillian  C.  Harris  v. 
Department  of  State 

DC352H8310926 
November  20, 1984 

The  issue  in  appellant’s  case  was 
whether  she  could  exercise  the  reemploy- 
ment rights  to  which  she  was  entitled 
under  the  Taiwan  Relations  Act  of  1979. 
Under  such  act,  an  employee  separated 
from  federal  service  for  employment 
with  the  American  Institute  in  Taiwan 
(AIT)  is  entitled  to  reemployment  after 
the  employment  with  AIT  ends. 

According  to  the  record,  appellant  was 
separated  from  her  F'oreign  Service 
position  to  accept  employment  with  AIT 
for  two  and  one-half  years.  Appellant 
entered  into  an  employment  contract 
with  AIT.  However,  appellant  sub- 
sequently wrote  to  the  Department  of 
State  (department)  and  requested,  for 


personal  reasons,  that  she  he  no i gru-d 
to  the  department  in  Washington  rather 
than  begin  a two-year  assignment  with 

AIT. 

Appellant  informed  the  depart  merit 
that  AIT  agreed  to  release  her  from  her 
assignment.  The  department,  how<  •■.  ( r 
did  not  agree  with  appellant's  request  to 
break  her  two-year  assignment  and  told 
her  she  would  not  be  reemployed  in  th< 
Foreign  Service  because  she  resigned 
without  obtaining  consent  from  both 
AIT  and  the  department.  Appellant 
contended  that  the  consent  of  either— 
not  both — was  required.  The  presiding 
official  agreed  with  appellant  and  re- 
versed the  department's  decision  den\ 
ing  appellant  reemployment  in  the 
Foreign  Service.  The  department  peti- 
tioned for  review. 

After  considering  the  language  of 
5 C.P’.R.  § 352.806,  the  Board  interpreted 
subsection  (c)(2)  of  the  regulation  as 
meaning  that  the  right  of  reemployment 
terminates  upon  resignation  without  the 
consent  of  both  AIT  and  the  department. 

The  Board  also  found  that  the  employ 
ment  contract  between  appellant  and 
AIT  was  not  relevant  in  determining 
whether  appellant’s  reemployment 
rights  were  conditioned  upon  the 
consent  of  the  department.  The  Board 
pointed  out  that  the  department  was  not 
a party  to  the  contract.  Therefore,  it 
could  not  be  bound  by  the  contract's 
terms. 

The  Board  reversed  the  initial 
decision. 


RETIREMENT 

William  P.  Berarcl  v.  Office  of 
Personnel  Management 

DC08318210739 
November  15,  1984 

The  Office  of  Personnel  Management 
(OPM)  requested  that  the  Board  stay  its 
decision  in  appellant’s  case  pending 
judicial  review.  In  its  decision,  the  Board 
had  granted  appellant's  claim  for 
service  credit  under  the  Civil  Service 
Retirement  Law  for  service  rendered 
under  contract  to  the  Veterans  Adminis 
tration.  The  Board  denied  OEM’s  request. 

The  Board  explained  that  it  may  stay 
the  enforcement  of  a final  decision 
pending  judicial  review,  based  on  its 
analysis  of  four  factors,  which  are: 

1.  Likelihood  of  success  on  appeal; 

2.  Irreparable  harm; 

3.  Substantial  harm  to  other 
interested  parties;  and 

4.  The  public  interest. 

The  Board  stated  that  if  the  last  three 
factors  strongly  favored  a stay,  a stay 
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would  be  issued  if  a serious  legal 
question  existed  on  the  merits.  The 
Board  added,  however,  that  if  the  last 
three  factors  only  lightly  supported  a 
stay,  the  stay  would  be  issued  only  if  the 
possibility  for  success  on  appeal  were 
strong. 

The  Board  addressed  OPM’s  conten- 
tion that  failure  to  grant  a stay  in 
appellant’s  case  would  result  in  harm  to 
the  case,  the  other  parties,  and  the  public 
interest.  OPM  based  its  argument  on  the 
premise  that  it  should  not  be  required  to 
pay  the  portion  of  the  annuity  it  disputes 
while  the  case  is  pending  in  court.  OPM 
stated  that  if  it  were  requested  to  pay  the 
annuity  pending  the  appeal— and  if  the 
court  then  ruled  in  OPM’s  favor — it 
would  lose  the  interest  it  would  have 
accrued  on  the  disputed  part  of  the 
annuity.  OPM  claimed  that  such  loss 
would  harm  it,  as  well  as  those  who 
had  an  interest  in  a sound  retirement 
fund — federal  employees,  annuitants, 
and  the  public. 

The  Board  found  that  OPM's 
argument  lacked  merit.  It  pointed  out 
that  appellant  may  have  been  entitled  to 
receive  an  annuity,  but  he  was  not 
currently  receiving  one.  The  Board 
stated  that  without  such  evidence,  OPM 
could  not  argue  that  the  retirement  fund 
would  lose  interest  income  unless  a stay 
was  granted.  The  Board  added  that  even 
if  the  retirement  fund  was  currently 
paying  the  disputed  part  of  the  annuity 
to  appellant,  OPM  did  not  show  that  it 
would  be  barred  in  a subsequent 
proceeding  from  recovering  the  lost 
interest,  should  the  court  reverse  the 
Board’s  decision  in  appellant's  case. 

The  Board  discussed  its  holdings  in 
appellant's  case — Berard  v.  Office  of 
Personnel  Management,  MSPB  Docket 
No.  DC08318210739  (April  9,  1984)— and 
in  Acosta  r.  Office  of  Personnel  Manage- 
ment. MSPB  Docket  No.  DC08318010060 
(January  20. 1984).  The  Board  explained 
that  all  federal  service,  with  limited 
exceptions,  “is  entitled  to  service  credit 
for  retirement  and  other  purposes  even 
though  such  service  is  not  in  a position 
which  is  covered  by  the  civil  service 
retirement  system  or  other  civil  service 
laws,  rules  and  regulations.''  The  Board 
stated  that  in  these  decisions  it  held  that 
the  appellants  were  entitled  to  receive 
service  credit  for  personal  services 
rendered  under  a special  contract  when 
it  was  established  that  an  employer- 
employee  relationship  existed  with  the 
federal  government. 

OPM  argued  that  a "serious  legal 
question"  existed  in  that  appellant’s 
case  overruled  previous  Board  and  court 
decisions.  The  Board  disagreed, 
however,  pointing  out  that  appellant's 
case  was  clearly  distinguishable  from 
the  cases  cited  by  OPM  in  that  the  other 


cases  failed  to  show  the  employer- 
employee  relationship.  The  Board 
therefore  denied  OPM’s  request  for  a 
stay  of  the  Board’s  decision. 

Gordon  A.  Knowles  v.  Office 
of  Personnel  Management 

SL08318410145 
November  20, 1984 

In  the  Board’s  St.  Louis  office, 
appellant  challenged  the  Office  of  Per- 
sonnel Management’s  (OPM)  reconsider- 
ation decision.  OPM  had  denied  his 
request  to  waive  collection  of  overpaid 
benefits  from  his  civil  service  annuity. 
This  overpayment  came  about  after  he 
was  allowed  to  amend  his  survivor 
annuity  application,  pursuant  to  the 
settlement  reached  in  American  Federa- 
tion of  Government  Employees  (AFGE) 
v.  Devine,  Civil  Action  No.  81-2527 
(April  16,  1982)  and  82-3391  (March  8, 
1983). 

This  settlement  came  about  because  of 
errors  and  misinformation  found  in  the 
Standard  Form  2801,  application  for 
retirement  in  use  when  certain 
individuals  applied  for  their  annuities.  It 
required  OPM  to  notify  certain 
annuitants,  or  their  survivors,  that  they 
might  be  entitled  to  ask  to  change  the 
designees  they  originally  named  to 
receive  survivor  annuities.  This  applied 
to  all  married  annuitants  who  retired 
between  November  1,  1974  and 
November  6,  1981  and  who  chose  either 
no  survivor  annuity  benefit  or  less  than 
full  survivor  annuity  for  their  spouses. 

Appellant  thus  changed  to  a reduced 
annuity,  thereby  providing  a survivor 
annuity  to  his  wife.  The  agency  applied 
his  survivor  benefits  retroactively. 
Because  that  coverage  involved  a lesser 
current  annuity,  OPM  assessed 
appellant  for  recovery  of  annuity  over- 
payments, retroactive  to  the  date  he 
retired. 

The  initial  decision  chiefly  addressed 
whether  appellant's  changing  his 
survivor  benefit  coverage  could  properly 
give  rise  to  OPM’s  retroactive  payment 
demand.  After  analysis,  the  presiding 
official  found  that,  generally,  retro- 
activity should  not  be  applied  to  cases 
arising  under  the  AFGE  settlement.  He 
reversed  OPM’s  reconsideration  decision 
to  deny  a waiver  of  the  overpayment 
assessment. 

He  concluded  that  appellant’s 
application  to  change  the  survivor 
annuity  election  could  only  be  treated  as 
a prospective  election.  This  was  because 
at  the  time  of  the  amendment 
application  appellant  had  received  no 
benefit  and  OPM  had  yet  to  incur  any 
liability,  so  the  presiding  official 


reasoned  there  was  no  just  cause  to 
apply  survivor  benefits  coverage  retro- 
actively, or  to  require  retroactive 
contributions  of  the  appellant  in  the 
form  of  future  offset  payments. 

However,  the  Board  agreed  with 
OPM’s  argument  that  the  initial 
decision  was  based  on  erroneous  inter- 
pretation of  statute.  A married 
employee’s  election  not  to  take  a reduced 
annuity  in  order  to  provide  survivor 
benefits  for  the  spouse  is  irrevocable  and 
must  be  made  at  the  time  of  retirement. 
Therefore,  the  Board  said  that  any 
lawfully  fashioned  amendment — e.g., 
that  resulting  from  the  AFGE  settle- 
ment-must be  applied  retroactively  in 
order  to  conform  with  pertinent  statutes 
and  regulations.  The  purpose  of  the 
settlement  was  to  permit  retirees,  or  their 
surviving  spouses,  to  show  they  would 
have  chosen  differently  at  the  time  of  the 
original  application,  had  the  obsolete 
information  in  SF  2801  not  misled  them. 
Only  a retroactive  amendment, 
therefore,  could  take  care  of  this 
situation. 

Therefore  the  Board  concluded  that  it 
was  proper  for  the  agency  to  apply 
appellant’s  requested  amendment  to  his 
survivor  election  retroactively  and  that 
such  application  created  a debt  to  OPM 
in  the  amount  of  the  retirement  annuity 
reduction  appellant  would  have 
incurred,  had  he  originally  chosen  to 
provide  survivor  benefits  to  his  spouse. 
The  Board  reversed  that  portion  of  the 
initial  decision  which  held  otherwise. 

As  for  the  presiding  official’s  holding 
that  OPM’s  recovery  of  that  debt  would 
be  “against  equity  and  good  con- 
science," the  Board  found  that  analysis 
an  erroneous  interpretation  of  the  law 
and  vacated  the  remainder  of  the  initial 
decision,  reopening  the  appeal  to  con- 
sider whether  OPM’s  recovery  of  the 
retroactive  overpayment  should  be 
waived. 

Appellant  had  submitted  financial 
data  showing  that  his  monthly  expenses 
exceeded  his  monthly  income.  The 
Board  concluded  that  appellant  had 
shown  by  substantial  evidence  that 
OPM’s  recovery  of  its  overpayment 
would  cause  financial  hardship  and 
would  be  against  equity  and  good 
conscience. 

It  ordered  OPM  to  cancel  its  denial  of 
the  waiver  of  recovery  of  its  retirement 
annuity  overpayment  and  to  return  to 
appellant  any  funds  already  recovered. 


Frank  B.  Thornton  v.  Office  of 
Personnel  Management 

SF08318210887 
November  15, 1984 
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The  Office  of  Personnel  Management 
(OPM)  petitioned  for  review  of  an  initial 
decision  which  reversed  OPM’s  decision 
to  include  appellant’s  military  service  in 
determining  his  entitlement  to  civil 
service  retirement  benefits. 

According  to  the  record,  appellant 
worked  for  the  Internal  Revenue  Service 
until  he  entered  the  Army  in  1941;  he 
served  until  1946.  In  1947,  appellant 
began  receiving  civil  service  disability 
retirement  benefits  based  on  a service- 
connected  disability.  The  benefits 
continued  until  1955,  when  the  govern- 
ment determined  that  appellant  was 
sufficiently  recovered  so  that  he  was  no 
longer  fully  disabled  from  performing 
his  previous  job  with  the  Internal 
Revenue  Service.  Appellant  was  told 
that  he  would  become  eligible  for  a 
deferred  civil  service  retirement  annuity 
when  he  reached  age  62. 

Appellant  subsequently  began 
receiving  social  security  benefits,  based 
in  part  on  his  years  of  military  service. 
He  then  inquired  about  his  deferred  civil 
service  retirement  annuity,  and  OPM 
awarded  him  an  annuity,  both 
prospectively  and  in  a lump-sum 
payment  retroactive  to  his  62nd 
birthday.  This  award  also  was  based 
partially  on  appellant’s  years  of  military 
service. 

When  the  Social  Security  Administra- 
tion learned  of  the  retirement  benefits 
appellant  was  receiving  from  OPM,  it 
cancelled  appellant’s  benefits  under  its 
program  and  requested  that  appellant 
repay  some  of  the  money. 

Because  his  military  service  could  not 
be  credited  to  both  civil  service  retire- 
ment and  social  security  benefits, 
appellant  offered  to  repay  OPM  and 
withdraw  his  application  for  a civil 
service  annuity  so  that  he  could  become 
eligible  for  social  security  benefits.  OPM 
stated  that  crediting  military  service 
toward  civil  service  retirement  was 
mandatory  and  therefore  declined  appel- 
lants offer  to  repay. 

Upon  appellant’s  appeal  to  the 
Board’s  regional  office,  the  presiding 
official  found  that  because  appellant 
had  presented  evidence  that  he  was  re- 
ceiving military  retirement  pay,  his 
military  service  on  which  such  pay  was 
based  should  not  have  been  included  in 
computing  his  civil  service  retirement. 
The  presiding  official  stated  that  the 
agency’s  action  in  doing  so,  for  purposes 
of  awarding  him  a deferred  annuity 
retroactive  to  his  62nd  birthday,  was  in 
error. 

The  presiding  official  reversed  the 
agency’s  action  which  awarded  appellant 
civil  service  retirement,  as  of  his  62nd 
birthday,  on  the  basis  of  military 
service.  OPM  petitioned  for  review. 


The  Board  found  that  5 U.S.( '.  § 8332(c) 
permitted  inclusion  of  military  service, 
even  though  the  employee  received 
military  retirement  pay  for  a service- 
connected  disability  during  part  of  that 
time.  The  Board  added  that  the  service 
for  which  an  employee  received  service- 
connected  disability  retirement  pay 
could  not  be  excluded  on  that  basis  alone 
from  credit  in  another  retirement  system. 

Since  appellant  voluntarily  applied  for 
his  deferred  civil  service  annuity,  the 
Board  found  that  it  was  not  improper  for 
OPM  to  use  appellant's  creditable 
military  service  in  determining  his 
eligibility  for  retirement  benefits.  The 
Board  therefore  reversed  the  initial 
decision  and  sustained  OPM’s  action 
granting  appellant  his  application  for 
benefits  as  of  his  62nd  birthday,  based 
in  part  on  his  military  service. 

The  Board  noted  that  under  5 U.S.C. 

§ 8345(d),  appellant  had  the  right  to 
decline  to  accept  all  or  part  of  the 
annuity  by  a revocable  waiver  signed 
and  filed  with  OPM.  The  Board,  how- 
ever, gave  no  opinion  on  the  effect  of 
such  a waiver  on  appellant's  eligibility 
for  social  security  benefits. 


SENIOR  EXECUTIVE 
SERVICE 

Gordon  C.  Facer  v. 

Department  of  Energy 

DC03518310289 
November  9, 1984 

Appellant,  a Senior  Executive  Service 
(SES)  employee,  was  separated  through 
reduction  in  force  (RIF)  action  after  he 
declined  to  accept  assignment  to  a 
position  with  a lower  grade.  The  agency 
had  abolished  his  position  as  surplus. 
Appellant  appealed  to  the  Board’s 
regioal  office. 

The  presiding  official  found  that  the 
agency  took  the  RIF  action  for  a 
legitimate  reason  and  that  appellant 
failed  to  show  that  5 U.S.C.  § 3592(b)(1) 
precluded  his  separation  because  120 
days  had  not  elapsed  following  the 
appointment  of  the  new  head  of  the 
agency.  The  presiding  official  could  not 
conclude  that  Congress  intended  to 
delay  a RIF  which  had  been  initiated 
before  the  appointment  of  the  agency 
head.  She  therefore  sustained  the  RIF. 
Appellant  then  petitioned  for  review,  an 
the  Office  of  Personnel  Management 
(OPM)  intervened. 

Appellant  contended  that  the  position 
the  agency  declared  surplus — the  special 
assistant  position — was  actually  an  SES 
position  that  had  been  vacant  since 
1973.  Appellant  contended  that  the  SES 


position  he  occupied  was  that  of  Deputy 
Director,  Safety.  Env  ironment  and 
Emergency  Actions  The  Board, 
however,  found  that  the  record  clearly 
showed  that  appellant  was  converted  to 
an  SES  position  in  1 979  and  that  the  con 
version  involved  the  special  assistant 
position. 

The  Board  addressed  appellant  s 
argument  that  5 U.S.C  . § 3592(b)(1) 
precluded  his  removal  by  RIF  because 
the  agency  had  acquired  a new  head  less 
than  120  days  before  appellant  s 
separation.  Appellant  claimed  that 
because  his  removal  by  RI F was  in 
voluntary,  the  restriction  in  section 
(b)(1)(A)  applied  to  his  case,  and  his 
separation,  therefore,  was  not  in 
accordance  with  law 

On  the  other  hand,  the  agency 
maintained  that  the  statute  allowed 
appellant's  removal  because  appellant’s 
immediate  supervisor — a non-career 
employee  with  the  authority  to  remove 
appellant  through  RIF — was  employed 
more  than  120  days  at  the  time  of 
appellant's  separation.  OPM  argued 
that  § 3592  did  not  apply  to  an  SES  RIF 
After  considering  the  statutory 
construction  and  the  legislative  history 
regarding  § 3592  and  3595,  the  Board 
agreed  with  OPM. 

The  Board  stated  that  Congress 
provided  that  OPM  should  prescribe 
regulations  to  carry  out  the  purpose  of 
Subchapter  V,  Removal,  Reinstatement 
and  Guaranteed  Placement  in  the  SES, 

5 U.S.C.  § 3596  (1982).  Giving  due 
deference  to  OPM  's  interpretation  of  the 
statutory  terms — which  OPM  is 
responsible  for  administering— the 
Board  concluded  that  the  restriction  of 
5 U.S.C.  § 3592(b)(1)  did  not  apply  to  a 
removal  taken  through  RIF.  It  found, 
therefore,  that  appellant's  claim  that  the 
agency’s  action  was  not  in  accordance 
with  law  was  without  merit.  The  Board 
affirmed  the  initial  decision  as  modified. 


Special  counsel 

Special  Counsel  v.  Jerome 
Hoban 

HQ12068310017 
November  5, 1984 

The  Special  Counsel  filed  a complaint 
for  disciplinary  action  against 
respondent  Jerome  Hoban,  a GS-9  super- 
visory chief  of  police  at  a Veterans 
Administration  medical  center.  The 
Special  Counsel  claimed  that  respondent 
retaliated  against  Vernon  Mize — a GS-6 
senior  police  supervisor — for  disclosing 
information.  The  Special  Counsel 
charged  that  respondent  significantly 
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changed  Mize’s  duties.  Further,  stated 
the  Special  Counsel,  respondent  willfully 
obstructed  the  right  of  Mize  and  another 
employee  to  compete  for  employment, 
while  granting  an  unlawful  prefernce  for 
employment  to  another  employee. 

An  administrative  law  judge  ( ALJ ) of 
the  Board  considered  the  case  and  issued 
a recommended  decision  sustaining  all 
of  the  charges.  Respondent  filed 
exceptions  to  the  recommended  decision, 
and  the  Special  Counsel  responded  to 
those  exceptions. 

The  events  that  led  to  the  situation  at 
issue  began  in  May  1979  when  Mize  sent 
letters  about  the  operation  of  the  medical 
center  to  his  congressman  and  to  the 
inspector  general  of  the  Veterans 
Administration.  In  the  letters,  Mize 
discussed  his  concerns,  which  ranged 
from  the  rise  in  crime  at  the  medical 
center  to  the  need  for  more  police  officers 
and  a better  grade  structure  for  them. 
Mize’s  letters  spurred  inquiries  from 
those  to  whom  he  wrote  and  thus  upset 
medical  center  management. 

In  summer  1979,  Mize  and  other 
officers — after  obtaining  clearance  from 
management — were  interviewed  by  a 
newspaper  reproter  regarding  their 
perceptions  of  improper  management  at 
the  medical  center.  A series  of  articles 
resulted.  Shortly  after  that,  Mize’s  duties 
changed.  Although  Mize  had  been 
“Lieutenant  Hospital  Police  Supervisor, 
Day  Watch  Commander,  and  Assistant 
Chief,  Hospital  Police,”  his  “lieutenant” 
title  was  revoked.  He  was  assigned  to  the 
graveyard  shift — a shift  he  had  not 
worked  since  becoming  a senior  police 
officer — and  given  far  fewer  employees 
to  supervise.  He  lost  his  responsibility 
for  compiling  statistical  reports  and  was 
assigned  the  task  of  writing  parking 
tickets.  He  was  denied  access  to  files. 
Mize  again  wrote  to  his  congressman  to 
complain  of  improper  procedures  at  the 
medical  center. 

In  November  1980,  the  agency  created 
a new  position — detective — for  which 
Mize  wished  to  be  considered.  Respondent 
subsequently  evaluated  Mize’s  perform- 
ance and  gave  him  a lowered  rating, 
although  respondent  had  not  noted  a 
deterioration  in  Mize's  work  before  the 
incidents  surrounding  Mize's  letters  and 
the  newspaper  articles. 

Charles  Manuel  and  Ronald  Dreves- 
kracht,  employees  from  other  Veterans 
Administration  medical  centers,  were 
also  interested  in  the  new  detective 
position.  On  the  basis  of  a performance 
appraisal  that  he  had  neither  signed  nor 
seen,  Dreveskracht  was  rated  highly 
qualified  for  the  job,  though  he  was  not 
one  of  the  five  highest  ranking 
candidates.  Manuel,  however,  was  one  of 
the  five  highest  ranking  candidates. 


When  respondent  called  to  interview 
Manuel,  Manuel  was  off  duty;  Manuel 
later  returned  the  call.  Respondent 
talked  to  Manuel  and  told  him  that  he 
would  be  back  in  touch.  However, 
respondent  later  reported  that  he  had 
not  interviewed  Manuel  because  Manuel 
did  not  return  his  telephone  calls. 

The  Board  considered  respondent’s  ex- 
ceptions to  the  recommended  decision, 
which  addressed — among  other  things — 
the  change  in  Mize’s  duties,  Mize’s 
reasonable  belief  in  his  disclosed 
statements,  and  respondent’s  appraisal 
of  Mize. 

As  for  the  change  in  duties,  respondent 
felt  that  the  ALJ  implied  that  Mize  was 
promoted  when  he  was  given  the  title  of 
“Lieutenant  Hospital  Police  Supervisor, 
Day  Watch  Commander,  and  Assistant 
Chief,  Hospital  Police.”  The  Board,  how- 
ever, found  no  error  on  the  ALJ’s  part, 
noting  that  he  carefully  stated  that  Mize 
did  not  receive  an  increase  in  grade.  The 
Board  stated  that  the  ALJ  merely 
recounted  the  increase  in  Mize’s  duties 
and  then  found  that  the  subsequent 
changes  in  the  duties  were  “abrupt  and 
swift"  and  thus  were  the  result  of 
protected  disclosures. 

Respondent  argued  that  Mize’s  letters 
and  his  statements  to  the  newspaper 
reporter  were  not  protected  disclosures 
and  that  Mize,  therefore,  was  not  a pro- 
tected whistleblower.  Respondent  stated 
that  Mize's  allegations  were  misleading 
an  intended  to  imply  “lax  law  enforce- 
ment." The  Board  pointed  out  that  in 
addressing  whistleblower  protection,  it 
had  held  that  the  employee  need  not 
prove  that  the  reported  condition  estab- 
lished mismanagement  but  that  the 
“condition  was  one  which  he  reasonably 
believed  to  constitute  one  of  the  situa- 
tions specified.”  The  Board  added  that  a 
whistleblower’s  evidence  must  show 
that  “a  reasonable  person  in  the 
employee’s  position  would  believe”  that 
the  matter  reported  was  protected  by 
§ 2302(b)(8). 

Respondent  also  disagreed  with  the 
ALJ's  determination  that  respondent 
acted  improperly  in  his  1980  appraisal  of 
Mize  and  thus  unlawfully  interfered 
with  Mize’s  right  to  compete  for  pro- 
motion. However,  the  Board  stated  that 
the  evidence  pointed  to  the  conclusion 
that  respondent  downgraded  IVkze  to 
inhibit  his  chances  to  compete  for  pro- 
motion to  a detective  position. 

The  Board  discussed  its  authority 
under  5 U.S.C.  § 1207(b)  to  impose 
disciplinary  action,  noting  that  it  had 
not  previously  had  the  opportunity  to 
consider  the  criteria  to  be  used  in 
selecting  a penalty  in  a Special  Counsel 
disciplinary  action.  The  Board  noted, 
however,  that  it  had  addressed  similar 


issues  in  considering  employee  appeals 
from  agency  adverse  actions  (Douglas  v. 
Veterans  Administration , 5 MSPB  313 
(1981)). 

The  Board  stated  that  its  method  for 
selecting  penalties  in  adverse  action 
cases  was  “a  rational  scheme  for 
ensuring  that  the  penalty  matches  the 
character  of  the  offense.”  It  therefore 
adopted  it  in  disciplinary  cases  brought 
by  the  Special  Counsel. 

In  respondent’s  case,  the  Board  found 
that  the  ALJ  analyzed  the  relevant 
factors  and  that— in  light  of  the 
seriousness  of  respondent’s  offense — he 
recommended  an  appropriate  penalty,  a 
reduction  in  grade.  The  Board  therefore 
adopted  as  modified  the  ALJ's  recom- 
mended decision.  It  ordered  the  Veterans 
Administration  to  reduce  respondent  in 
grade  to  the  non-supervisory  position  of 
police  officer,  GS-5. 

SUITABILITY 

Craig  H.  Conrad  v. 

Department  of  Justice, 
Immigration  and 
Naturalization  Service 

CH07318310171 
November  20,  1984 

The  agency  determined  that  appellant 
was  not  suitable  for  employment  as  a 
border  patrol  agent  due  to  delinquency 
or  misconduct  in  previous  employment. 
Specifically,  it  claimed  that  appellant — 
who  was  over  35 — was  too  old  to  meet 
the  age  requirement  for  the  position  and 
did  not  meet  the  conditions  for  an 
exception  to  that  requirement  based  on 
his  employment  history.  Appellant 
appealed  to  the  Board’s  regional  office. 

The  presiding  official  found  that 
appellant  had  been  ineligible  for  appoint- 
ment when  the  agency  called  him  for  an 
initial  interview  in  February  1982  and 
when  it  began  a pre-employment 
security  check  in  March  1982.  The 
presiding  official  dismissed  the  appeal 
as  moot,  finding  that  the  Board  was 
without  jurisdiction  to  consider  an 
agency’s  determination  of  ineligibility 
based  on  age. 

In  a petition  for  review,  appellant 
challenged  the  presiding  official’s 
finding  that  the  issue  of  appellant's 
suitability  for  the  position  was  moot. 
Appellant  contended  that  as  a tentative 
selectee,  he  met  the  conditions  for  an 
exception  from  the  age  requirement. 
Appellant  noted  that  he  had  applied  for 
the  position  about  10  months  before  his 
35th  birthday  and  claimed  that  he  must 
have  been  a tentative  selectee  because 
the  agency  continued  to  process  his 
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application  after  his  o?al  interview 
subsequent  to  his  birthday. 

The  Board  stated  that  although  the 
agency  suitability  determination  was 
clearly  an  appealable  action  under 
5 C.F.R.  § 731  401(a),  such  issue  had  to 
be  considered  moot  if  there  was  a 
showing  that  appellant  was  absolutely 
barred  from  consideration  on  other 
grounds,  and  thus  the  Board  could  not 
grant  effective  relief. 

Discussing  its  holding  in  Wells  u. 
Harris , 1 MSPB  199  (1979),  the  Board 
explained  that  consideration  of  judicial 
efficiency  and  economy  of  the  Board’s 
resources,  as  well  as  potential  impact  on 
parties  not  before  the  Board,  would  be 
relevant  in  making  mootness  determina- 
tions. The  Board  found  that  appellant’s 
case  was  not  moot  because  appellant 
was  not  absolutely  barred  from  consider- 
ation because  of  age.  The  Board  added 
that  it  could  grant  effective  relief  if  the 
suitability  determination  were  reversed 
on  the  merits. 

The  Board  reversed  the  initial  decision 
accordingly  and  remanded  the  case  for  a 
determination  on  the  merits  of  the 
agency’s  suitability  determination. 

Thomas  J.  Rudolph  v.  Office 
of  Personnel  Management 

BN07318210252 
November  23, 1984 

Appellant  had  resigned  his  air  traffic 
control  specialist  (ATC)  position  as  of 
August  27,  1981  after  the  agency 
proposed  his  removal  for  taking  part  in 
the  August  1981  strike  of  the 
Professional  Air  Traffic  Controller 
Organization  (PATCO)  and  for 
unauthorized  absence. 

On  August  24  of  that  year  he  applied 
for  an  ATC  position  at  the  Navy 
Pacific  Missile  Testing  Center  (PMTC) 
where  he  previously  worked. 

As  required,  the  Navy  submitted  the 
application  to  the  Office  of  Personnel 
Management  (OPM)  for  a suitability 
determination,  and  OPM  found 
appellant  unsuitable  based  on  his 
alleged  strike  participation.  He  was 
barred  from  employment  at  PMTC  for 
three  years  from  his  resignation  date. 


On  appellant’s  appeal  to  the  Board’s 
Boston  office,  the  presiding  official 
found  that  OPM  was  authorized  to 
make  such  a determination,  but  that  it 
had  presented  no  evidence  showing  that 
appellant  had  taken  part  in  the  strike. 
He  reversed  OPM’s  determination. 

Among  OPM’s  contentions  in  its 
petition  for  review  was  the  allegation 
that  the  presiding  official  erred  in  ig- 
noring appellant’s  admission  of  strike 
participation  and  finding  that  OPM 
failed  to  prove  such  participation.  The 
Board  noted  that  appellant  specifically 
denied  strike  participation,  and  said 
there  was  no  evidence  in  the  record  to 
support  OPM’s  allegation. 

The  Board  found  that  OPM  did  not 
carry  its  burden  of  showing  by  pre- 
ponderant evidence  that  appellant  took 
part  in  the  strike.  OPM  relied  solely  on 
the  Federal  Aviation  Administration’s 
notice  of  proposed  removal.  The  Board 
has  held  that  charges  contained  in  a 
proposed  removal  notice  do  not  consti- 
tute evidence  of  those  charges.  The 
Board  said  that  OPM  failed  to  establish 
appellant’s  strike  participation,  and 
thus  his  unsuitability  for  employment. 

The  Board  ordered  OPM  to  cancel  the 
negative  suitability  determination  and 
to  rate  appellant  eligible. 


VOLUNTARY  EXPEDITED 
APPEALS  PROCEDURE 


The  following  is  a summary  of  a 
decision  made  under  the  Voluntary 
Expedited  Appeals  Procedure.  This 
decision  is  an  initial  decision  of  the 
Board  and  therefore  is  not  precedential. 

Terry  Banks  v.  U.S.  Postal 
Service 

CH075284 10657 
November  6, 1984 

Appellant,  a city  carrier,  was  removed 
for  taking  a check  from  the  mail. 

The  record  indicated  that  on  May  26, 
1984,  appellant  was  arrested  for 


involvement  in  a domestic distrubanoc 
The  police  subsequently  found  in 
appellant  s possession  an  opened 
envelope  containing  a l S I reasury 
check.  The  check  \a  as  for  delivery  to  an 
address  on  the  postal  route  serviced  by 
appellant.  Postal  inspectors  later 
established  that  the  check  should  haw- 
been  delivered  on  May  25  or  26. 
appellant  claimed  that  there  wore  no 
checks  for  him  to  deliver  on  those  days 

Appellant  contended  that  a man 
called  “Cocaine” — later  identified  as 
Brian  Parker — gave  him  the  check, 
claiming  that  he  had  found  it  on  the 
street.  Appellant  stated  that  he  took  the 
check  and  intended  to  drop  it  in  a 
mailbox,  but  forgot. 

Postal  Inspector  J.P.  Striby  testified 
that  because  of  discrepancies  between 
Parker’s  and  appellant’s  stories,  Parker 
eventually  admitted  that  he  and 
appellant  had  agreed  to  steal  the  check 
and  obtain  false  identification  to  cash  it. 

The  presiding  official  found  that 
appellant  was  responsible  for  delivering 
the  check  on  May  25  or  26.  He  gave  no 
credence  to  appellant's  explanation  for 
possessing  the  check,  especially  in  the 
absence  of  corroborating  evidence  from 
Parker.  The  presiding  official  noted  that 
although  Parker’s  statements,  as 
introduced  by  Striby.  were  hearsay,  such 
evidence  carried  probative  weight.  The 
presiding  official  stated  that  the  fact 
that  Parker  implicated  himself,  as  well 
as  appellant,  gave  credibility  to  what  he 
told  the  inspectors.  The  presiding  official 
concluded  that  the  agency  supported  its 
charge.  Finding  the  removal  penalty 
reasonable,  the  presiding  official 
affirmed  the  agency’s  action. 

Presiding  Official:  Phillip  N.  Miller 


Short  Dismissal 


CRAIG,  Glenn  L.  v.  U.S.  Postal  Service 
(CH07528410659,  November  6,  1984); 
appellant  withdrew  appeal;  Presiding 
Official:  ,J ulia  P.  Grip 
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WIEMERS,  Lonnie  D.  v.  Department  of 
Justice  ( see  KERN) 

WILLIAMS,  Ray  v.  Social  Security  Ad- 
ministration (SF043284101 11, 
November  6,  1984) 

WILSON,  Mary  L.  v.  Department  of 
Health  and  Human  Services,  Social 
Security  Administration 
(DC04328310577,  DC531D8319578,  and 
DG531D8310689,  November  20, 1984) 


PROCEDURAL  MATTERS 

BOLUNTATE,  Fidel  B,  v.  Office  of  Per- 
sonnel Management  (SF08318000042, 
November  15, 1984) 

CLEMENTS,  Carl  E.  v.  Office  of  Per- 
sonnel Management  (DE08317800001, 
November  15,  1984) 

DAVIS,  Frank  M.  v.  Office  of  Personnel 
Management  (SL08317400001. 
November  20,  1984) 
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DAVIS,  William  H.  v.  U.S.  Postal 
Service  (CH07528410138  and 
CH07528410209,  November  15,  1984) 

DE  JOYA.  Vincente  v.  Office  of  Person- 
nel Management  (SF08318000076, 
November  15,  1984) 

EDWARDS,  Annetta  Y.  v.  Veterans  Ad- 
ministration (AT315H7700043, 
November  15,  1984) 

EHRLICH,  Stewart  v.  Department  of 
Health  and  Human  Services 
(BN315H8420149,  November  9,  1984) 


GILBERT,  Perrine  v.  Department  of  the 
Interior  (SL04328310205,  November  19, 
1984) 

IGNACIO,  Miguel  C.  v.  U.S.  Postal 
Service  (SF075281 10438,  November  8, 
1984) 

LAWLOR,  Richard  v.  Department  of 
Transportation  (NY075281F0918, 
November  6,  1984) 

MORRIS,  Louis  v.  Department  of  the 
Interior,  National  Park  Service 
(NY03518420234,  November  20, 1984) 

OSLOWSKI,  Thomas  v.  U.S.  Postal 
Service  (PH752B8420390,  November 
15,  1984) 


PALMER,  William  R.  Jr  v Office  of 
Personnel  Management 
(IK  07o281 10871.  November  5 1 9M 

SPEC  IALC  OUNSELv  Jerome  I leban 
(HQ  1 20683  10017,  November  I 1 1 9*1  < 

SWALWELL.  James  \ Small  Business 
Administration  (SL752B 790031  REM 
November  2().  1984) 

WATKINS,  Ronald  L.  v Department  of 
Transportation.  Federal  Aviation 
Administration 

(SF075281  F3399C 'OMP.  November  20, 
1984) 


James  v.  Federal  Energy 
Regulatory  Commission, 

Appeal  No.  84-979 

(Fed.  Cir.  November  21,  1984) 


This  came  on  appeal  to  the  Federal 
Circuit  from  a decision  of  the  U.S.  Merit 
Systems  Protection  Board  affirming  the 
removal  of  the  petitioner  for  using  dis- 
respectful language  toward  his 
supervisor. 

The  Board’s  presiding  official 
determined  that  the  agency’s  charge 
was  supported  by  a preponderance  of  the 
evidence,  and  that  there  were  insufficient 
grounds  to  mitigate  the  penalty  of 
removal. 

Petitioner's  primary  argument  on 
appeal  is  that  the  presiding  official 
failed  to  identify  the  basis  on  which  the 
agency  demonstrated  the  requisite 
nexus  between  the  removal  of  petitioner 
and  the  efficiency  of  the  service.  He  also 
contends  that  the  agency  and  the 
presiding  official  both  failed  to  consider 
a number  of  “essential’’  mitigating 
factors,  such  as  harassment  by  peti- 
tioner’s supervisor,  that  petitioner  had  a 
hearing  problem  and,  as  a consequence, 
always  spoke  in  a loud  voice,  and  that 
petitioner  had  emotional  problems. 


The  government's  preliminary  conten- 
tion was  that  petitioner  can  raise  on 
appeal  only  those  issues  that  were 
presented  in  his  petition  for  review  to  the 
full  Board.  The  agency  cited  Lizut  v. 
Department  of  the  Army,  111  F.2d  1391, 
1395-96  (Fed.  Cir.  1983),  in  support  of  its 
argument.  Under  Lizut,  according  to  the 
government,  “except  for  the  claim  that 
consideration  was  not  given  to  the 
allegedly  mitigating  factors,  the 
petitioner  failed  to  exhaust  his  adminis- 
trative remedies  with  respect  to  every 
other  point  raised  on  appeal.’’  The 
government  argued  that  the  statement 
of  the  issues  in  the  petition  for  review  to 
the  full  Board  restricts  the  issues  on 
appeal  to  the  court. 

The  court  disagreed,  stating  that 
under  the  government’s  view  a 
petitioner  would  forfeit  the  right  to 
judicial  review  of  certain  issues  that 
were  before  the  presiding  official  by  not 
stating  them  in  his  petition  to  the  full 
Board,  even  though  they  do  not  fit  into 
what  the  Board  clearly  intends  to  be 
restrictive  categories  (see  5 C.F.R. 

§ 1201.1 15).  Thus,  a litigant  would  have 
to  either  ignore  the  Board’s  regulation  or 
take  a direct  judicial  appeal  to  preserve 
all  issues  raised  below.  The  court  stated 
that  this  was  clearly  not  the  import  of 
Lizut. 


The  court  explained  that  in  Lizut  the 
full  Board  granted  a petition  for  review 
(filed  by  the  government)  under  5 C.F.R. 
§ 1201.1 15  and  proceeded  to  undertake  a 
comprehensive  review  of  the  presiding 
officer's  decision.  On  appeal  to  the  full 
Board,  the  employee  did  not  pursue 
certain  issues  that  he  argued  to  the 
presiding  official,  but  sought  to  raise 
them  on  appeal  to  the  court.  The  court 
refused  to  consider  those  “reactivated" 
issues  because  of  the  petitioner’s  failure 
to  exhaust  administrative  remedies. 

In  contrast,  the  court  found  in  this 
case  that  the  Board  denied  the  petition 
for  review  and,  thus,  the  petitioner  had 
no  opportunity  to  raise  any  pendent 
issues  before  the  full  Board.  Therefore, 
the  court  found  Lizut  not  applicable. 

Since  the  presiding  official’s  decision 
in  this  case  became  that  of  the  Board, 
the  court  proceeded  to  consider 
petitioner's  challenges  to  that  decision. 
The  court  found  that  the  presiding 
official’s  specific  finding  that  the 
removal  was  for  the  efficiency  of  the 
service  was  adequately  supported  by  the 
record.  The  court  also  found  that  the 
guidelines  set  out  in  Douglas  r.  Veterans 
Administration,  5 MSPB  313,  331-32 
( 1981 ),  were  properly  followed. 

Accordingly,  the  Board's  decision  was 
affirmed. 
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PUBLICATION  SERVICES 


The  Digest 

The  Digest  is  a monthly  publication 
containing  summaries  of  Board  orders 
and  a list  of  other  Board  orders  and 
issuances.  It  is  available  from  the 
Superintendent  of  Documents,  under 
stock  number  062-000-80001-1,  either  by 
subscription  or  single  issue.  Please 
address  subscription  or  purchase 
inquiries  to:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  I).  C.  20401. 

Initial  Decisions 

Initial  decisions  made  in  the  regional 
offices  are  available  on  microfiche.  To 
subscribe  to  the  microfiche  “Federal 
Employee  Appeals  Decisions"  at  $150 
per  year  for  microfiche  and  paper  index, 
contact  the  National  Technical 
Information  Service  (NTIS),  5285  Port 
Royal  Road,  Springfield,  Virginia  22161. 
The  stock  number  is  PB85-922700. 

Also  available  through  NTIS,  under 
stock  number  PB83-922750,  is  microfiche 
of  the  more  than  11,000  initial  decisions 
which  the  Board’s  regional  offices  issued 
in  connection  with  the  August  1981  air 
traffic  controller  strike.  A paper  index 
consisting  of  a subject  section  and 
lead-case  section  is  included.  The  cost  of 
this  microfiche/index,  “Federal  Em- 
ployee Appeals  Decisions,  Air  Traffic 
Controller  Cases,”  is  $150. 

Published  Board  Decisions 
and  Index 

Decisions  of  the  United  States  Merit 
Systems  Protection  Board,  volumes  1 
through  13,  covering  the  period  January 
1 1,  1979  through  March  31,  1983,  have 
been  published.  These  volumes  are  a 


compilation  of  final  actions  taken  by  the 
Board  and  precedential  interlocutory 
decisions.  An  index  using  the  Board’s 
key  number  system  is  included. 

Volumes  1 through  11,  covering  the 
period  January  11,  1979  through 
September  30,  1982,  are  no  longer  in 
print.  However,  volume  12  (October  1, 
1982  through  December  31,  1982)  is 
available  for  $16  under  stock  number 
062-000-00017-1.  Also,  volume  13 
(January  1,  1983  through  March  31, 

1983)  is  available  for  $11  under  stock 
number  062-000-00018-0.  Please  address 
purchase  inquiries  to  the  Superintendent 
of  Documents  at  the  address  given 
above. 


Copies  of  Decisions  and  Orders 

Copies  of  specific  initial  decisions  and 
Board  orders  may  be  obtained  by  writing 
to  the  Information  Services  Division, 
Office  of  the  Clerk  of  the  Board,  Merit 
Systems  Protection  Board,  Room  828, 
1120  Vermont  Avenue,  N.  W.,  Washing- 
ton, D.  C.  20419.  Requests  should  include 
the  appellant’s  name,  the  docket 
number,  and  the  date  of  the  decision  or 
order. 

Persons  interested  in  Board  issuances 
are  invited  to  visit  the  Information 
Services  Division,  Monday  through 
Friday,  8:30  a.m.  to  5 p.m.,  where  the 
initial  decisions,  Board  orders,  publica- 
tions, and  microfiche  described  above 
are  available  for  viewing. 


DEFINITIONS 


These  definitions  are  provided  for  clari- 
fication purposes  only  and  are  not 
intended  to  convey  the  strict  legal  mean- 
ing of  the  terms. 

Addendum  Decision — an  addendum 
decision  deals  with  attorney  fees. 


Deciding  Official— the  official  who 
renders  the  agency’s  decision. 

Initial  Decision — the  regional  office 
decision  made  by  the  presiding  official 
in  response  to  a petition  or  appeal.  The 
initial  decision  becomes  final  in  35  days 
unless  a petition  for  review  is  filed  with 
the  Board  and  granted  or  the  Board 
reopens  on  its  own  motion.  In  those 
cases,  the  Board’s  decision  becomes  the 
final  decision.  If  the  petition  for  review  is 
denied,  the  initial  decision  becomes  final 
five  days  after  the  issuance  of  the  denial. 

Petition  for  Appeal— the  request  filed 
with  a Board  regional  office  for  review  of 
an  agency  action. 

Petition  for  Review — the  request  filed 
with  the  three-member  Board  in 
Washington,  D.  C.,  for  review  of  an 
initial  decision  of  a presiding  official. 

Presiding  Official— any  person  desig- 
nated by  the  Board  to  preside  over  any 
hearing  or  make  a decision  on  the 
record.  The  presiding  official  referred  to 
in  The  Digest  summaries  is  usually  a 
Board  regional  office  official  designated 
by  the  Board  to  perform  these  duties. 

Proposing  Official— the  agency  official 
who  initiates  an  action  to  be  taken 
against  an  employee. 

Regional  Office — the  Board  office  autho- 
rized to  receive  appeals  from  the  area 
where  the  appellant’s  duty  station  was 
located  when  the  agency  action  was 
taken.  The  Board  has  1 1 regional  offices. 

Voluntary  Expedited  Appeals 
Procedure — a voluntary  alternative 
procedure  designed  to  adjudicate  rela- 
tively simple  non-precedential  appeals 
in  an  expedited,  informal  and  cost- 
effective  way,  in  accordance  with  Board 
precedent. 
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FEDERAL  REGISTER 
ISSUANCES 


Vol.  49,  No.  216 
Tuesday,  November  6,  1984 

44333 


MERIT  SYSTEMS  PROTECTION 
BOARD 

Change  of  Location  and  Hours  of 
Operation  of  the  Office  of  the  Clerk  of 
the  Board  for  the  Ring  of  Pleadings 
and  Documents 

AGENCY:  Merit  Systems  Protection 
Board. 


44334 

action:  Notice  of  change  of  location  and 
hours  of  operation  of  the  Office  of  the 


Clerk  of  the  Board  for  the  filing  of 
pleadings  and  documents  with  the 
Board. 


SUMMARY:  The  Board  announces  a 
change  in  the  location  and  hours  of 
operation  of  the  Office  of  the  Clerk  of 
the  Board  at  MSPB  Headquarters  with 
respect  to  the  filing  by  hand  of  pleadings 
and  documents  with  the  Board. 

Pleadings  arid  documents  to  be  filed 
with  the  Board  shall  be  delivered  to  the 
Office  of  the  Clerk  of  the  Board,  Room 
800,  at  MSPB  Headquarters,  1120 
Vermont  Avenue,  N.W.,  Washington, 
D.C.  The  Office  accepts  pleadings  and 
documents  for  filing  each  official' 
business  day,  Monday  through  Friday, 
from  8:30  A.M.  to  5:00  P.M. 

EFFECTIVE  DATE:  October  29,  1934. 

address:  Office  of  the  Clerk  of  the 
Board,  Merit  Systems  Protection  Board, 
1120  Vermont  Avenue,  N.W., 
Washington,  D.C.  20419. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stephen  E.  Manrose,  Acting  Clerk  of  the 
Board,  653-7200. 


Dated:  Oclobn  31  l!<:;4 
! or  the  Board 
Stephen  F.  Mature  •. 

Acting  Clark  of  the  Hum  !. 

Vol.  49,  No.  223 
Friday,  November  16,  1984 

45523 


MERIT  SYSTEMS  PROTECTION  BOARD 

Notice  of  deletion  of  items  from  the 
October  30,  1984  Agenda. 

CHANGE  IN  THE  MEETING:  The  following 
items  were  deleted  from  the  agenda  of 
the  closed  meeting  of  October  30, 1984: 

1.  Hagan  v.  U.S.  Postal  Service,  MSPB 
Docket  No.  BN07528310018. 

2.  Doe  v.  Department  of  the  Air  Force. 
MSPB  Docket  No.  DA07528310714. 

For  the  Board. 

Dated:  November  14,  1984. 

Stephen  E.  Manrose, 

Acting  Clerk  of  the  Board. 
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Robert  E.  Tavlor  Clerk  of  the  Board 

Michael  H.  Hoxie Director,  Information  Services  Division 


Editorial  Staff 

Ada  Kimsey  • • •, Executive  Editor 

Karen  S.  Henkel  . . . Managing  Editor/Writer 


Prepared  By: 

Office  of  the  Clerk  of  the  Board,  Information  Services  Division 

United  States  Merit  Systems  Protection  Board 

Washington,  D.C.  20419 


